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In The Senate of The Enited States

Sitting as a Court of Impeachment

In re:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION TO EXCLUDE
PRIOR TESTIMONY AND LIMIT THE PRESENTATION OF
TESTIMONIAL EVIDENCE TO LIVE WITNESSES

NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas
Porteous, Ir., a Judge of the United States District Court for the Eastern District of Louisiana,
and respectfully requests that the Senate enter an order excluding all prior testimony (except for
use solely to impeach the credibility of a testifying witness) and limiting the presentation of
testimonial evidence during the evidentiary hearing to that provided by live witnesses. In
support, Judge Porteous states as follows.

Introduction and Summary

As Judge Porteous has noted in other motions filed today, this case comes to the Senate
without the benefit of a prior trial and adjudicated record — a common denominator among al}
other modern judicial impeachments. This case is further marred by the fact that the process
leading to impeachment was rife with procedural and substantive denials of Judge Porteous’s
right to challenge witnesses and present a meaningful defense. Rather than fully filtering and
testing allegations and witnesses through the adversarial process, Judge Porteous was repeatedly
denied full and fair opportunities to meaningfully cross-examine the witnesses called to testify

against him.
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The right to confront and cross-examine one’s accusers is fundamental to the American
legal system. Indeed, highlighting “the value of cross-examination in exposing falsehood and
bringing out the truth,” the U.S. Supreme Court has stated that “[t]here are few subjects, perhaps,
upon which this Court and other courts have been more nearly unanimous than in their ... belief
that the right of confrontation and cross-examination is an essential and fundamental requirement
for the kind of fair trial which is this country’s constitutional goal.” Poinfer v. Texas, 380 U.S,
400, 404-05 (1965). To satisfy this constitutional goal, cross-examination must be “full,
substantial and meaningful in view of the realities of the situation.” United States v. Franklin,
235 F. Supp. 338, 341 (D.D.C. 1964).

Nevertheless, the House has obtained literally reams of witness testimony elicited in prior
proceedings in which Judge Porteous did not have a full and fair opportunity for cross-
examination. Those prior proceedings include:

(1) the federal grand jury convened in Louisiana;

(2) the Fifth Circuit Special Investigatory Committee hearings;

(3) the House Impeachment Task Force depositions; and

(4) the House Impeachment Task Force hearings.

Judge Porteous was completely excluded from both the federal grand jury proceedings and the
House Task Force depositions — and thus afforded no opportunity to confront and cross-examine
any of the witnesses called to testify. Though allowed to attend the Fifth Circuit and House
hearings, his ability in those proceedings to examine witnesses was significantly limited.

In any judicial court, the testimony from each of these prior proceedings would be strictly
barred. To provide due process, the Senate should strive to meet the same basic requirements of

fairess and avoid having its adjudicatory process tainted with such evidence. The Senate
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should, therefore, exclude all prior witness testimony (with the exception of prior testimony used
solely to impeach the credibility of a testifying witness) and limit the presentation of testimonial
evidence to those live witnesses who appear before the Committee. Such a limitation — which is
supported by prior precedent — serves the interests of justice and fairness by limiting the
prejudice created by the prior proceedings’ defects, as well as enabling the Senate to judge for
itself the veracity and credibility of the witnesses to be called against Judge Porteous.

Factual Background

Resolution of this Motion requires an understanding of the procedural history of this case
- as well as the prejudice that Judge Porteous was subjected to along the way. That history can
be summarized as follows.

For nearly nine years, the U.S. Department of Justice (the “Justice Department™), through
the Public Integrity Section of its Criminal Division, conducted a criminal investigation of Judge
Porteous. That investigation included extensive FBI witness interviews, grand jury subpoenas,
and grand jury testimony. The Justice Department uitimately concluded its investigation by
declining to pursue any criminal charges against Judge Porteous. While the “Wrinkled Robe™
investigation produced a number of convictions, including of two Jefferson Parish judges,
prosecutors concluded that the evidence did not support any charges against Judge Porteous.
Despite this decision to not bring any charges, on May 18, 2007, the Department submitted a
complaint to Edith H. Jones, Chief Judge of the United States Court of Appeals for the Fifth
Circuit (“Chief Judge Jones™).

Chief Judge Jones appointed a Special Investigatory Committee (the “Special
Committee”) to investigate the Justice Department’s allegations of misconduct. The Special

Committee was comprised of Chief Judge Jones, Fifth Circuit Judge Fortunato Benavides, and
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District Judge Sim Lake. The Special Committee retained Ronald Woods, a former United
States Attorney for the Southern District of Texas, as its investigator.

On May 24, 2007, the Special Committee notified Judge Porteous of the Justice
Department’s complaint and the appointment of the Special Committee. On June 11, 2007,
Judge Porteous’s lawyer, Mr. Kyle Schonekas, sent a letter to Chief Judge Jones requesting that
she recuse herself from the Special Committee given her prior involvement in denying Judge
Porteous’s earlier disability motion. Chief Judge Jones refused to recuse. On July 2, 2007, Mr.
Schonekas informed the Special Committee that he no longer represented Judge Porteous. Eight
days later, the Special Committee, in response to Judge Porteous’s request for additional time to
obtain new counsel, sent Judge Porteous a letter stating that “the Committee recognizes you have
the right to obtain substitute counsel,” but agreed to give him only approximately one additional
month to prepare for the hearing. Judge Porteous thereafter retained new counsel, Mr. Michael
Ellis, who requested additional time to respond to the Justice Department’s complaint. The
Special Committee denied this request.

Later, due to factors unrelated to Judge Porteous, the Special Committee moved its
hearing to late October. On October 16, 2007, Mr. Ellis notified the Special Committee that he
was withdrawing as counsel for Judge Porteous. Due to this sudden lack of representation, Judge
Porteous requested a continuance of the Special Committee hearing, which was set to begin on
October 29, 2007. The Special Committee denied Judge Porteous’s request and ordered him to
appear in this adversarial proceeding — without counsel — on October 29, 2007, During the
hearing, counsel for the Special Committee called a number of witnesses to testify, including
Judge Portcous. He refused to testify voluntarily and the Special Committee obtained an orde

granting him statutory immunity and compelling him to testify. Complying with that order,
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Judge Porteous testified before the Special Committee ~ again without the assistance of any
counsel.'

Following its hearing, the Special Committee issued a report to the Judicial Council of
the Fifth Circuit. The Judicial Counci! reviewed the report and forwarded it to the Judicial
Conference of the United States. The Judicial Conference thereafter transmitted a certificate to
the Speaker of the House of Representatives stating that consideration of impeachment of Judge
Porteous may be warranted.

On September 17, 2008, the House of Representatives passed a resolution (H.R. Res.
1448, which was subsequently renewed in 2009) directing the House Judiciary Committee to
inquire into whether the House should impeach Judge Porteous. The House Judiciary Committee
appointed a House Impeachment Task Force, consisting of 12 Committee Members, and engaged
Alan 1. Baron as Special Counsel to lead the House’s inquiry. The House Impeachment Task
Force requested and received numerous records from the Justice Department and the Fifth
Circuit, including grand jury testimony and documents, the Special Committee Report, and the
transcript of Judge Porteous’s immunized testimony before the Special Committee. As part of
their investigation, the House Impeachment Task Force staff also “interviewed over 70
individuals and took over 25 depositions.” (See H.R. Rpt. No. 111-427, at 7 (2010), Report of
the House Judiciary Committee concerning the Impeachment of Judge Porteous (the “House
Report™).) Judge Porteous was not afforded an opportunity to attend or participate in any of

these interviews or depositions.2

! The impropriety of the House’s attempt to use Judge Porteous’s prior immunized

testimony in this proceeding is the subject of a separate motion filed concurrently herewith,

2 Indeed, Judge Porteous has not even received the names of everyone that the House

Impeachment Task Force staff interviewed and/or deposed.
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On November 6, 2009, the House Impeachment Task Force sent a letter to Judge
Porteous’s counsel advising of its intent to hold a set of hearings concerning the allegations
against Judge Porteous. (See Letter from A. Schiff and B. Goodlatte to R. Westling dated
November 6, 2009.) In that letter, the Task Force noted that these hearings “do not constitute a
trial” and “the procedural rules that would govern a federal trial ... are entirely inapplicable to
our hearings.” (Id. at 2.) The Task Force further stated that, while Judge Porteous would be
allowed to examine the witnesses that it decided to call, he would be allowed only “ten minutes
of examination.” (Id.)

In November and December 2009, the House Impeachment Task Force held a series of
four hearings regarding Judge Porteous’s alieged misconduct. Across all four hearings, only
seven factual witnesses (as well as a bankruptcy judge and three law professors)l were called to
testify. Judge Porteous was given only a limited right to participate in these hearings. Indeed,
during opening statements at the first hearing, Representative Adam Schiff, Chairman of the
House Impeachment Task Force, stated that “counsel for Judge Porteous will be permitted to
question any of the witnesses [called by the House to testify] that he so chooses for 10 minutes
each.” (Task Force Hearing Transcript, Ser. No. 111-43, at 5 (Nov. 17, 2009).) Representative
Schiff characterized this limited grant of time as an “extraordinary prerogative,” given the
House’s belief that its impeachment inquiry “is not a trial, but is more in the nature of a grand

Jury proceeding.” (Id) Finally, Representative Schiff admonished “Judge Porteous and his

3 The House Impeachment Task Force called to testify only experts who agreed with the

basis for the proposed articles of impeachment. No expert witnesses were called who disagreed
with the use of pre-federal conduct or the use of subjective questions of “embarrassment” as the
basis for impeachment. Given the issues laid out in Judge Porteous’s Motions to dismiss each of
the four Articles (also filed concurrently herewith), it is astonishing that the House did not invite
a single expert to advance these arguments for a balanced record before the vote of the House of
Representatives.
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counsel that no objections or other interruptions in the testimony will be permitted.” (Jd.) These
hearing were conducted without regard to the rules of evidence, or of civil or criminal procedure.

Following these hearings, the House voted on, and approved, four articles of
impeachment against Judge Porteous. (See H.R. Res. 1301.) The House appointed five of its
members to serve as House Managers, who presented the articles to the Senate and are now
serving as prosecutors in the Senate impeachment trial.

In connection with the trial, the House Managers have preliminarily designated either
eighteen or nineteen witnesses to testify before the Senate. (See House Preliminary Witness
Designation, filed June 8, 2010, and House Supplemental Filing thereto, filed June 30, 2010.)
The House Managers have also indicated that they intend to introduce significant portions of the
prior testimony elicited from these (and other) individuals.

Argument

The right of an accused to confront and cross-examine witnesses called against him is a
core constitutional right. Indeed, the Sixth Amendment to the Constitution specifically
guarantees that, “[i]Jn all criminal prosecutions, the accused shall enjoy the right ... to be
confronted with the witnesses against him....” U.S. CONST. amend. VI. While the parties may
debate whether impeachment proceedings constitute “criminal prosecutions,” the House has
always crafted impeachment cases with reference to the criminal code and the Senate has always
strived to afford the basic rights found in federal courts. For an accused judge, an impeachment
proceeding is a prosecution by a professional staff who seek to strip him of a constitutional office

guaranteed by Article III of the Constitution to him for life. In such circumstances, the
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constitutional rights of confrontation and cross-examination must attach, and must be observed.*
Moreover, the adversarial process is critical in effectively testing evidence and allegations, and
in producing a reliable record for the adjudication of claims.

Construing these rights, the Supreme Court has held that the “main and essential purpose
of confrontation is to secure ... the opportunity of cross-examination.” Davis v. Alaska, 415 U.S.
308, 315 (1974) (citations omitted). Cross-examination is critically important to the search for
truth, as “[c]ross-examination is the principal means by which the believability of a witness and
the truth of his testimony are tested.” Id. at 316. Indeed, cross-examination is necessary to test
witnesses’ perceptions and memory, reveal biases, prejudices, and motives, and, discredit and/or
inquire into witnesses’ character for truthfulness. Id. None of this is likely to occur if the only
party to examine a witness is the party who elected to call that witness to testify. Thus, the Sixth
Amendment limits the admissibility of prior testimonial statements to only those where (1) the
witness is unavailable at the time of the later proceeding and (2) the individual against whom that
testimony will be used had a full and fair opportunity to cross-examine the witness under oath
when the earlier testimony was elicited. Crawford v. Washington, 541 U.S. 36, 51-52, 59 (2004)
(extending the Confrontation Clause to include out-of-court testimonial statements, such as prior
testimony at a preliminary hearing, before a grand jury, and at an earlier trial, as well as during
police interrogations). Absent both of these criteria, prior testimony must be excluded.

The House Managers have indicated that they intend to attempt to introduce into

evidence in the Senate impeachment trial wide swathes of testimony obtained in prior

¢ Indeed, in Crawford v. Washington, 541 U.S. 36, 50 (2004), the Supreme Court explained

that the “principal evil at which the Confrontation Clause [of the Constitution] was directed was
the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as
evidence against the accused.” Since “[t]he Sixth Amendment must be interpreted with this
focus in mind,” it should certainly apply in this case, where the House has extensively used ex
parte witness interviews and depositions to build and support its case against Judge Porteous.
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proceedings. (See, e.g., Letter from A. Baron to R. Westling dated March 23, 2010, attaching a
list of more than 400 anticipated trial exhibits, including transcripts of grand jury testimony,
Fifth Circuit testimony, and House Impeachment Task Force deposition testimony.} Indeed, in
response to a question from Senate Legal Counsel, on April 13, 2010, the House Managers sent a
letter to the Committee Chairman and Vice Chairman (Senators McCaskill and Hatch,
respectively), stating that it “[i]s the position of the House that all the testimonial or documentary
evidence that was admitted into evidence in the Fifth Circuit proceeding is admissible in the
Senate trial.” The House Managers further stated that they may file a pre-trial motion seeking to
“admit as substantive evidence specific prior sworn testimony at the Fifth Circuit Special
Investigative Committee Hearing ... and at the House Impeachment Task Force Hearings....”
(Id) 1mportantly, and in apparent recognition of the constitutional confrontation problem that it
would trigger, the House Managers also stated that, “[a]t this point in time the House does not
anticipate seeking to admit testimony or witness statements that have not been subject to cross-
examination.” (Jd.)

The Senate addressed this issue during its most recent impeachment trial, that of Judge
Walter Nixon. (See generally S. Hrg. 101-247, pt. 1 (1989).) In that proceeding, Nixon (who
had previously been tried and criminally convicted of making false statements to a federal grand
jury) moved to exclude all prior testimony, including from his criminal trial and from the
House’s impeachment proceedings. (/d. at 323) The House cross-moved to accept into
evidence all prior testimony and exhibits in their entirety. (ld) The then-presiding Senate
Impeachment Trial Committee addressed this issue in its first pretrial order and ruled that “all
testimony and exhibits in Judge Nixon’s criminal proceeding ... will be admitted, as well as all

testimony and exhibits admitted in the House impeachment proceeding.” (Jd) Critically, the
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Committee expressly premised this ruling on its conclusion that “[t]he prior testimony has been
the subject of adverse cross-examination, and its use will not prejudice any party.” (Id) As
explained in greater detail below, these two safeguards ~ which formed the foundation for the
Committee’s ruling in the Nixon impeachment — simply are not present in this case.

None of the prior testimony relevant to this case (whether before the grand jury, the Fifth
Circuit, or the House Impeachment Task Force) was subject to sufficiently full and fair cross-
examination to permit its introduction as substantive evidence in this proceeding. Thus, the
Senate should exclude all prior testimony from each of the following four proceedings.

1. Grand Jury Testimony

As with all such proceedings, the grand jury tasked with investigating the allegations of
Judge Porteous’s criminal misconduct operated in secret. Though that grand jury was quite
active, and heard the testimony of numerous witnesses, Judge Porteous had no opportunity to
participate in that proceeding. He was not present for the examination of any witnesses and he
had no opportunity to either confront or cross-examine the individuals called to testify.
Accordingly, the Senate should refuse to admit into substantive evidence in this case all witness

testimony given in front of the grand jury investigating Judge Porteous. This would specifically

s This ruling accords with an earlier decision of the Senate Impeachment Trial Committee

in connection with the impeachment trial of Judge Alcee Hastings, which stated that:

[Tlhe Committee does not believe it appropriate to admit prior
testimony into evidence on key points where credibility, context or

interpretation are in dispute — particularly where the opposing
party has not had an opportunity for cross-examination.

(S. Hrg. 101-194, pt. 2A, at 61-62 (1989); emphasis added.)
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include the more than 10 transcripts of grand jury testimony® that the House included on its
exhibit list. Such evidence is routinely barred in federal and state courts. See Fed. R. Evid.
801(c), 802, and 804(b)(1); 5 Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence
§ 8:120 (3d ed. 2010) (noting that the government cannot invoke the former testimony hearsay
exception “to offer prior grand jury testimony against defendants, because defendants have no
right to attend grand jury proceedings or question witnesses”); United States v. Darwich, 337
F.3d 645, 658 (6th Cir. 2003) (excluding grand jury testimony because the defendant had no
opportunity to examine the witness).

Excluding this testimony will not prejudice the House. Indeed, the House has had access
to the testimony for quite some time, and has used it to build its case against Judge Porteous.
The only consequence of excluding the prior grand jury testimony is that the House will be
required to present its case, through live witnesses, to the Senate. Those witnesses will then be
subject to true adversarial questioning, a standard requirement for admissibility under the federal
rules.

2. Fifth Circuit Testimony

As discussed above, Judge Porteous was forced to proceed without counsel before the
Fifth Circuit. This severely prejudiced his ability to present his case and irreparably impaired his
opportunity to conduct full and fair cross-examination of the witnesses called to testify against
him. Absent a meaningful opportunity for cross-examination, the testimony before the Fifth
Circuit lacks key indicia of reliability and trustworthiness, and so should be excluded from this

proceeding.

6 Such testimony includes that of Robert Creely, Jacob Amato, Leonard Levenson, Don

Gardner, Warren Forstall, Rhonda Danos, Joseph Mole, Ronald Bodenheimer, and Claude
Lightfoot, all of whom (with the exception of Forstall) have been preliminarily designated as
witnesses to be called by the House.

11
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The House Managers have previously argued that, because Judge Porteous was able to
call witnesses on his own behalf and cross-examine the government’s witnesses before the Fifth
Circuit, he suffered no prejudice as a result of representing himself. Judge Porteous, however,
was specifically denied the ability to examine the Justice Department lawyers (Messrs.
Ainsworth and Petalas) who oversaw the government’s investigation of him, as those lawyers, as
well as Chief Judge Jones, were intermittently labeled as the “complainants™ — thereby cutting
off Judge Porteous’s ability to challenge the method or veracity of these key witnesses. (See
Fifth Circuit hearing transcript at 16-19.) Moreover, the House's bare assertion that Judge
Porteous was not prejudiced is not sufficient to address this constitutional defect. Indeed,
according to the Supreme Court, denying an accused his right to effective cross-examination is
“constitutional error of the first magnitude and no amount of showing of want of prejudice” can
cure it. Davis, 415 U.S. at 318 (quoting Brookhart v. Janis, 384 U.S. 1, 3 (1966)). The
opportunity for cross-examination that Judge Porteous was afforded in the Fifth Circuit was

*

merely an “empty formality,” and a far cry from a “full, substantial and meaningful [cross
examination] in view of the realities of [his] situation.” See Franklin, 235 F. Supp. at 341.

Here again, excluding the testimony previously elicited before the Fifth Circuit will not
prejudice the House. In fact, of the nine individuals who testified before the Fifth Circuit and for
whom the House has included Fifth Circuit transcripts on its exhibit list, eight are currently listed
on the House’s preliminary witness list. If the House truly believes that these individuals’

testimony before the Fifth Circuit is relevant to the Senate impeachment trial, then it should call

them to testify, inquire as to the relevant points, and permit them to be fully cross-examined.

12
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3. House Impeachment Task Force Deposition Testimony

During its investigation, which proceeded in the nature of a grand jury investigation, the
House Impeachment Task Force “interviewed over 70 individuals and took over 25 depositions.”
(House Report at 7.) These interviews and depositions were scheduled unilaterally — and
attended exclusively — by House Impeachment Task Force staff and counsel. Neither Judge
Porteous nor his counsel were permitted to attend any of these interviews or depositions.
Accordingly, none of the resulting testimonial statements was subjected to any cross-
examination. This materially reduced the quality of the testimony, which was clearly affected by
the House Impeachment Task Force staff’s efforts to steer witnesses away from testimony that
conflicted with their assertions of unlawful conduct and often consisted of asking witnesses
simply to acknowledge factual assertions needed to prop up the impeachment allegations, If
opposing counsel had been present, witnesses would have been allowed to finish their thoughts
and explain, for example, why they rejected the notion that Judge Porteous accepted anything of
value as a bribe or kickback.

Notwithstanding all of this, the House has included 28 transcripts from House
Impeachment Task Force depositions on its exhibit list. All of this testimony (like the prior
grand jury testimony, to which it is very much akin) should be excluded.

4. House Impeachment Task Force Hearing Testimony

Finally, the House has indicated that it may seek to introduce into evidence in the Senate
the testimony that it elicited at the four House Impeachment Task Force hearings. As with the
above testimony, these statements should be excluded because the witnesses were not subject to
complete, substantial, and meaningful cross-examination. Indeed, the House Members and their

staff and counsel were afforded significantly more time to question these witnesses than was
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Judge Porteous, who was limited to only 10 minutes of cross-examination. Moreover, due to a
conflict of interest with prior counsel, Judge Porteous was left without the assistance of his lead
trial counsel during the testimony of the Marcottes, who are central to the allegations in Article
1.’

Chairman Schiff was correct when he stated that the House was acting as a grand jury.
(See Task Force Hearing Transcript, Ser. No. 111-43, at 5 (Nov. 17, 2009) (Rep. Schiff)
(stressing that the House proceeding did not require full cross-examination because those
proceedings were “not a trial, but ... [instead] more in the nature of a grand jury proceeding.”);
see also Jonathan Turley, Congress As Grand Jury: The Role of the House of Representatives in
the Impeachment of an American President, 67 GEO. WASH. L. REV. 735 (1999).) This is
precisely why such testimony, as with grand jury testimony, should not be introduced at trial
when the actual witnesses are available to be called before the Senate. The House should not
seek to shelter its witnesses from appropriate cross-examination by attempting to bootstrap into
this proceeding testimony that it elicited within the confines of the House, under tightly

controlled opportunities for cross-examination.

! Former lead counsel Richard Westling represented the Marcottes in related proceedings

in Louisiana and continues to represent the Marcottes today. When the conflict was raised before
the House, Mr. Westling wrote to Louis and Lori Marcotte explaining the possible conflict issues
and seeking a waiver of any possible conflict. They declined to consent to such a waiver. Mr.
Westling sought to have another lawyer, Rémy Voisin Starns, appear in the House proceedings
when Louis Marcotte was called as a witness. When Mr. Starns was not able to be present, Mr.
Westling elected to avoid any immediate conflict by leaving the proceedings. Judge Porteous
continued without his lead trial attorney during that testimony. Soon after, Professor Jonathan
Turley was brought into the case as co-lead counsel, who was later joined by co-lead counsel Mr.
Daniel Schwartz and the law firm of Bryan Cave LLP. Following an additional ethical review, it
was confirmed that Mr. Westling had a conflict of interest and would have to withdraw from the
case in full or in part. The Senate ultimately disqualified Mr. Westling from further participation
in these proceedings.

14
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Conclusion
WHEREFORE, for the all these reasons, Judge Porteous respectfully requests that the

Senate issue an order excluding the use of all prior testimony (except for use solely to impeach
the credibility of a testifying witness) and limiting the presentation of testimonial evidence
during the evidentiary hearing to live witness testimony.

Respectfully submitted,

Is/ Jonathan Turley

Jonathan Turley

2000 H Street, N.W.

Washington, D.C. 20052
(202) 994-7001

/s/ Daniel C. Schwartz,

Daniel C. Schwartz

P.J. Meiti

Danie!l T. O’Connor

BRYAN CAVELLP

1155 F Street, N.W., Suite 700
Washington, D.C. 20004
(202) 508-6000

Counsel for G. Thomas Porteous, Jr.
United States District Court Judge
for the Eastern District of Louisiana

Dated: July 21,2010
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CERTIFICATE OF SERVICE
I hereby certify that on July 21, 2010, I served copies of the foregoing by electronic
means on the House Managers, through counsel, at the following email addresses:

Alan Baron — abaron@seyfarth.com

Mark Dubester — mark.dubester(@mail.house.gov

Harold Damelin — Harold.damelin@mail.house.gov

Kirsten Konar — kkonar(@seytarth.com

Jessica Klein - jessica.kiein@mail.house.gov

/s/ P.J. Meitl
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In The Senate of the United States

Sitting as a Court of Impeachment

Inre:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

THE HOUSE OF REPRESENTATIVES’ OPPOSITION TO JUDGE G. THOMAS
PORTEOUS, JR.’S MOTION TO EXCLUDE PRIOR TESTIMONY AND LIMIT
THE PRESENTATION OF TESTIMONIAL EVIDENCE TO LIVE WITNESSES

The House of Representatives (the “House”), through its Managers and counsel,
respectfully opposes Judge G. Thomas Porteous, Jr.’s Motion to Exclude Prior Testimony and
Limit the Presentation of Testimonial Evidence to Live Witnesses (the “Motion to Exclude Prior
Testimony”). On July 21, 2010, the House filed a Motion to Admit Transcripts and Records
from Prior Judicial and Congressional Proceedings (the *Motion to Admit™), which argues many
of the points that the House would otherwise raise in opposition to the instant Motion to Exclude
Prior Testimony. In an effort to avoid duplication of argument, the House therefore incorporates
by reference its Motion to Admit as part of its Opposition to this Motion. In further support of
its Opposition, the House respectfully submits:

OVERVIEW

Judge Porteous contends that any and all prior swom testimony of witnesses — no matter
the context in which the testimony was given and regardless of whether that testimony was
subject to cross examination — should be excluded as evidence at trial before the Senate. His
arguments turn nearly entirely on contentions surrounding his opportunity to cross-examine the

various witnesses in the proceedings.



1722

ARGUMENT

The House submits that the testimony which the House seeks to admit was subject to
cross examination. Moreover, the Senate’s need for access to all of the relevant facts should be
the dominant consideration. To the extent that any Senator has concern about the reliability of
such evidence, each Senator is capable of evaluating the weight to be assigned to the testimony.

The House seeks to admit the complcte record evidence of the Fifth Circuit proceedings.
This was a proceeding where Judge Porteous represented himself after having parted ways with
two prior counsel. Judge Porteous cross-examined witnesses, presented his defense, consented
to the admission of evidence, including Grand Jury Testimony of certain individuals, and
introduced evidence on his own behalf. There is no valid reason to exclude the sworn testimony
developed in those proceedings.

The same is also true of the proceedings in the House. The testimony was given under
oath, Judge Porteous’s counsel was afforded the opportunity to cross examine the witnesses and
he availed himself of the opportunity. When additional time was requested by counsel, it was
granted without any qualification.

The House submits that the approach taken in the Claiborne and Walter Nixon
impeachments should serve as a model for the current proceedings. In connection with those
Impeachments, the complete records of the prior proceedings were made part of the
Impeachment records. These included, in Nixon, the records of the House proceedings.

It is important to recall that these are published records, which Senators should have
available for their consideration. The proper weight to be afforded to the evidence is well within
the province of the Senators. A Senate fully apprised of the relevant facts in making its ultimate

judgment should be the paramount consideration.
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WHEREFORE, for all of the foregoing reasons, as well as the reasons incorporated by
reference from the House Motion to Admit Prior Records, the Motion to Exclude Prior

Testimony filed by Judge Porteous should be denied.

Respectfully submitted,

THE UNITED STATES HOUSE OF REPRESENTATIVES

By

Adam Schiff, Manager

Alan L. Baron
Special Impeachment Counsel

Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry
C. “Hank” Johnson, F.James Sensenbrenncr, Jr.

July 28, 2010
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In The Senate of the United States

Sitting as a Court of Impeachment

In re:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

LN N N

THE HOUSE OF REPRESENTATIVES® MOTION TO ADMIT
TRANSCRIPTS AND RECORDS FROM PRIOR
JUDICIAL AND CONGRESSIONAL PROCEEDINGS

Pursuant to the Senate Impeachment Trial Committee’s June 21, 2010 Scheduling
Order, the House of Representatives (the “House”), through its Managers and counsel,
respectfully moves that the Senate Impeachment Trial Committee admit into evidence
transcripts and records from (i) the Fifth Circuit Judicial Council Special Committee
hearing (the “Fifth Circuit Hearing™), held on October 29-30, 2007, and (ii) the House of
Representatives Impeachment Task Force hearings (the “Task Force Hearings™) held on
November 17-18 (Creely, Amato and Mole), December 8 (Lightfoot and Horner), and
December 10, 2009 (Louis Marcotte and Lori Marcotte), which related to the possible
impeachment of Judge Porteous. In both sets of proceedings, Judge Porteous, personally
and through counsel, was permitted the opportunity to cross-examine witnesses, and both
sets of proceedings presented the same factual issues that are the bases for the Articles of
Impeachment. Admission of these materials — including materials that are in the public
record — will provide the Senate a complete record of all sworn testimony, and will
permit the focusing of issues at trial. In support of this motion, the House respectfully

submits:
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I. THE FIFTH CIRCUIT SPECIAL COMMITTEE HEARING AND
THE PROCEEDINGS BEFORE THE HOUSE IMPEACHMENT TASK FORCE

A. FIFTH CIRCUIT HEARING OF OCTOBER 29-30, 2007

On October 29-30, 2007, the Fifth Circuit Special Investigatory Committee held a
disciplinary hearing pursuant to a complaint and notice to Judge Porteous. The complaint
set forth allegations that substantially overlap the allegations in Impeachment Articles I
and I involving, respectively, (i) Judge Porteous’s relationship with attorneys Creely
and Amato and his handling of the Liljeberg case, and (ii) his handling of his 2001
bankruptcy. Judge Porteous attended that hearing, heard the witnesses, had the same
motive to eross-examine them and elucidate facts as he has in the present proceeding, in
fact cross-examined the witnesses, and called his own witnesses.! In addition, Judge
Porteous agreed to the admission of numerous documentary exhibits — including evidence
that has been marked as exhibits by the House for the Impeachment trial — and agreed to
stipulate to the admission of grand jury testimony of certain individuals who were not
called as witnesses. For example, Judge Porteous participated in the following colloquy
concerning the admissibility of certain witness transcripts:

Judge Porteous: [ intended to call - well, first, do you want to get into the
stipulations?

Mr. Woods:  Sure.

Judge Porteous has agreed to stipulate to the grand jury testimony of
Leonard Levenson and Chip Forstall rather than we calling them as

'On October 29, 2007, the following witnesses testificd: FBI S/A Dewayne Horner,
Judge Porteous, Joseph Mole, Robert Creely, and Jacob Amato, Jr. On October 30, 2007,
the following witnesses testified: Edward Butler, S/A Horner (recalted), FBI Financial
Analyst Gerald Fink, former Bankruptcy Judge William Greendyke, Bankruptcy Trustee
William Heitkamp, and Rhonda Danos. Judge Porteous then called Claude Lighttoot and
Donald Gardner as his own witnesses.

3%



1726

witnesses. And I believe he's agreed also to stipulate to the 302, or the
FBI memorandum of interview, of SJ Beaulieu.

Judge Porteous: With attached correspondence.

Mr. Woods:  And with attached correspondence. Rather than us calling
Beaulieu, the trustee.”

Similarly, the following discussion occurred relative to the admission of exhibits 1
through 96:

Mr. Woods: ... And just for purposes of the record, we would like
everything on the exhibit list to be offered and admitted into evidence.

And Judge Porteous has some objections he wants to raise as to the grand
jury testimony.

Chief Judge Jones: All right.

Judge Lake: So, 1 through 96, you're offering?

Mr. Woods: Yes, your Honor.

Judge Porteous: Only two objections in general. One is to the
admissibility of those grand jury transcripts. People have come in and
testified. Now, the ones that are stipulated to, obviously they'll go in, Mr.
Levenson -

Mr. Woods:  Forstall.

Judge Porteous: - Forstall, and Mr. Beaulieu, which is a 302. But the
others, 1 would object to.?

After a further colloquy that established that Judge Porteous had been provided the grand
jury testimony that was included on the exhibit list in advanee of the Hearing (including

the testimony of Mr. Creely, Mr. Amato and Ms. Danos), Judge Jones admitted that

“Fifth Cir. Hearing at 341.

1d. at 426-27.
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grand jury testimony, though she indicated, in substance, that the Special Committee
would not be relying on it With that understanding, all the exhibits were admitted.

B. THE HOUSE IMPEACHMENT TASK FORCE HEARINGS
OF NOVEMBER AND DECEMBER 2009

The House Committee on the Judiciary Impeachment Task Force, chaired by
House Manager Schiff, held four hearings in November and December of 2009. At the
first hearing, on November 17-18, Mr. Amato, Mr. Creely and Mr. Mole testified and
were subject to cross-examination by Judge Porteous’s counsel. In advance of that
hearing, copies of Mr. Creely’s and Mr. Amato’s Task Force deposition testimony were
provided to counsel.’ On December 8, Judge Porteous’s bankruptcy attorney, Mr.
Lightfoot, testified (along with other witnesses, including FBI Special Agent Horner),
and the Task Force provided counsel Mr. Lightfoot’s deposition. Judge Porteous had
previously called Mr. Lightfoot as his own witness before the Fifth Circuit, and Judge
Porteous’s attorney was present for that hearing and had the opportunity to cross-examine
Mr. Lightfoot, but declined to ask questions. Finally, on December 10, 2010, Louis
Marcotte and Lori Marcotte testified. Judge Porteous was present, and his attorney was
notified in advance of that hearing that he would be given the opportunity to examine the
witnesses, but no attorney for Judge Porteous appeared at that hearing. As Mr. Schiff
stated on the record at the outset of that hearing: “Judge Porteous’s counsel was again

afforded the opportunity to question the witnesses but has opted not to question the

“Id. at 430. A copy of the Fifth Circuit Special Committee exhibit list is attached as
“Attachment 1.7

*Mr. Mole had not been deposed.
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witnesses today. Judge Porteous is present with us this moming.™® Throughout the
Hearings, though the House operated on a “five minute rule™ for Members, Mr. Westling
was initially provided ten minutes to cross-examine the witnesses, and whenever he
sought additional time (which he did on two occasions), such time was granted to him by
Task Force Chairman Schiff without any time limitation.’

The House seeks the introduction of the transcripts and evidence from these two
proceedings, so that the Senate will have a complete record of the witnesses’ testimony,
especially where some of the trial testimony will occur nearly 3 years after the Fifth
Circuit testimony, and, in some instances, where that testimony relates to conduct that
occurred in the early 1990s. As noted, Judge Porteous has had a chance to cross-examine
all the witnesses, and indeed personally cross-examined some of them (as did his counsel
in the House Impeachment Task Force Hearings). Further, there arc circumstantial
guarantees of trustworthiness of much of the testimony — Judge Porteous has admitted
much, if not nearly all, the conduct at issue, but has simply taken issue with proof of

intent or the significance of his conduct on the issue of whether he should be impeached.®

*To Consider Possible Impeachment of United States District Judge G. Thomas Porteous,
Jr., (Part [11), Hearing Before the Task Force on Judicial Impeachment of the Committee
on the Judiciary, Ser. No. 111-45, Dec. 10, 2009, 111th Cong., 1st Sess., 3.

7_S_§§ To Consider Possible Impeachment of United States District Judge G. Thomas
Porteous, Jr., (Part 1), Hearing Before the Task Force on Judicial Impeachment of the
Committee on the Judiciary, Ser. No. 111-43, Nov. 18, 2009, 111th Cong., 1st Sess., 189
(Mr. Westling: “Mr. Chairman, T am noticing my light is on. Could ! have a few more
moments?” Mr. Schiff: “Yes, of course, Counsel.”); To Consider Possible Impeachment
of United States District Judge G. Thomas Porteous, Jr., (Part IV), Iearing Before the
Task Force on Judicial Impeachment of the Committee on the Judiciary, Ser. No. 111-46,
Dec. 15,2009, 111th Cong., 1st Sess., 51 (Mr. Westling: “Mr. Chairman, [ note my light
is on. May I proceed.” Mr. Schiff: “Of course.”).

RJudge Porteous’s own testimony at the Fifth Circuit Hearing provides additional
assurance as to the reliability of the witness testimony at issue in this Motion. As noted
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The House recognizes some of the testimony may, at the end of the day, be
duplicative of some of the live testimony. It is not possible to identify such testimony
line by line at this time, nor is it necessary to do so. If the witness testifies consistently
with prior testimony, that fact may itself be relevant to the evaluation of the witness’s
credibility, and by admitting the prior testimony the Senate will have a complete record
of what these witnesses have stated under oath at all prior proceedings. Decisions as to
the weight of the evidence are ultimately left to the individual Senators, who are certainly
capable of understanding the distinction between prior and live testimony, or testimony
subject to cross-examination then and now. Moreover, by having the prior evidentiary
record available and admissible, the House is confident that the trial will be expedited
and focused on the most critical issues.

II. RULES OF EVIDENCE IN IMPEACHMENT TRIALS

The “Procedure and Guidelines for Impeachment Trial in the United States
Senate” (the “Senate lmpeachment Procedures”)(’ provide, at Rule V11, that “the
Presiding Officer [of the impeachment trial] may rule on all questions of evidence
including, but not limited to, questions of relevancy, materiality, and redundancy of
evidence and incidental questions.” Under Rule XI (which provides for the establishment
of a Committee to hear the evidence in an impeachment case), the Chairman of the Rule
X1 Committee shall “exercise all the powers and functions conferred upon the Senate and

the Presiding Officer of the Senate, respectively, under the rules of procedure and

in the companion motion filed in this Impcachment proceeding, Judge Portcous made
numerous statements in which he confirmed the substance of the testimony of various of
the witnesses at that hearing. Sec House of Representatives’ Notice of Intent to Introduce
at Trial Judge Porteous’s Testimony Before the Fifth Cireuit Special Committee.

’Senate Doc. 99-3, 95th Cong., 2d Sess. (1986).
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practice in the Senate when sitting on impeachment trials.” The Senate Impeachment
Procedures do not limit the Presiding Officer to any set of evidentiary rules, and, as a
practical matter, provide the Presiding Officer substantial discretion in the admission of
evidence.

Moreover, it is well established that the Federal Rules of Evidence or other strict
rules of evidence have no place in impeachment proccedings. In 1989, the Senate
Committee on Rules and Administration issued a Report that addressed various
impeachment issues arising in the Hastings Impeachment proceedings, including a
section that explained why the Federal Rules of Evidence did not pertain to impeachment
trials.’® In rejecting adoption of the Federal Rules of Evidence, the Report stressed that
“[a] Senate vote is the ultimate authority for determining the admissibility of evidence”
and cited a legal scholar for the proposition that if the Rules of Evidence were adopted
““[1]t is not hard to imagine a trial governed by a detailed body of rules becoming bogged
down in technical disputes, with the ascertainment of facts the victim.”"" The Report
cited Yale Professor Charles Black in support of the proposition that “technical rules of

. . o . . 212
evidence designed for juries have no place in the impeachment process™'? and concluded:

procedure for the Impeachment Trial of U.S. District Judge Alcee L. Hastings in the
United States Senate, Report of the Senate Committee on Rules and Administration to
Accompany S. Res. 38 and S. Res. 39, Rpt. 101-1, 101st Cong., 1st Sess. (1989) at 111-
12. That portion of the Report is attached as “Attachment 2.”

"'Id. (quoting S. Burbank, “Alternative Career Resolution: An Essay on the Removal of
Fedceral Judges,” 63 Ky. L.J. 643, 692 (1988)).

“The Report quoted the following from Professor Black's treatise on Impeachment:

Both the House and the Senate ought to hear and consider all evidence
which seemns relevant, without regard to technical rules. Senators are in
any case continually exposed to “hearsay” evidence; they cannot be
sequestered and kept away from newspapers like a jury. If they caunot be
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“The Senate must retain its freedom to review evidence issues as they present themselves.

The Senate should not restrict itself unnecessarily by making its decisions in a vacuum,

before the trial has even begun.”"

These evidentiary principles were reiterated by the Hastings Trial Committee,
which likewise explicitly rejected formal rules of evidence. In disposing of various legal
motions, that Committee stated:

Sixth, the parties have expressed an interest in the evidentiary
principles that will govern these proceedings. The committee’s task is to
receive and report evidence to the Senate. The Senate reserves the power
to determine the competency, relevancy, and materiality of the evidence
received by the committee. The committee is not bound by the Federal
Rules of Evidence, although those rules may provide some guidance to the
committec. Members of the Senate sit both as judges of law and fact.
Precise rules of evidence are not needed in an impeachment trial to protect
jurors, lay triers of fact, from doubtful evidence. In the end, the task of
members of the Senate will be to weigh the relevance and quality of the
evidence."

In short, the Senate Impeachment Trial Commuttee has discretion to admit the
records of prior proceedings related to Judge Porteous, and, “[i]n the end, the task of

members of the Senate will be to weigh the relevance and quality of the evidence.”'

trusted to weigh evidence, appropriately discounting for all the factors of
unreliability that have led to our keeping some evidence away from juries,
then they are not in any way up to the job, and “rules of evidence” will not
help.

Id. (citing Black, C., Impeachment: A Handbook (1974) at 18 {emphasis in original)).

Big.

"Disposition of Pretrial Issues, April 14, 1989, p. 13, published in Report of the Senate
Impeachment Trial Committee on the Articles Against Judge Alcee L. Hastings, S. Hrg.
101-194, Pt. 1 at 293 (1989) [hereinafter Judge Hastings Senate Impeachment Report Pt.
1]. That “Disposition” is attached as “Attachment 3.”

g,
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11I. IMPEACHMENT PRECEDENT ESTABLISHES THAT RECORD EVIDENCE
FROM PRIOR PROCEEDINGS IS ADMISSIBLE IN IMPEACHMENT TRIALS

In the Claiborne, Nixon, and Hastings Impeachment proceedings, the respective
Senate Trial Committees accepted record evidence from prior evidentiary proceedings
into evidence.

The Judge Claiborne Impeachment Proceedings. In the Claiborme Impeachment

proceeding, the House sought by motion to infroduce select transcripts from Judge
Claiborne’s second trial."® In granting the House’s motion, Trial Committee Chairman
Mathias stated that “Judge Claiborne may offer an objection to any particular item of
evidence from his second trial if there is a basis for objection other than the fact that prior
testimony or exhibits are being used to establish the truth of the matters asserted.”'” In
other words, Judge Claiborne was permitted to ratse objections to the transcripts other
than the fact that the transcripts were hearsay, i.¢., that they were to be used for “the truth
of the matters asserted.” Chairman Mathias went on to note the significance of the fact
that the testimony at issue had been subject to cross-examination: “We will only be using
for our own fact-finding purposes sworn testimony taken in the presence of Judge

. . . 5 . . . W18
Claiborne and subject to his counsel’s examination or cross-examination. s

"%See {The House of Representatives’] Motion to Accept as Substantive Evidence Certain
Testimony and Documents, In re: Impeachment of Judge Harry E. Claiborne, reprinted in
Report of the Senate Impeachment Trial Committee, Hearings before the Senate
Impeachment Trial Committee, United States Senate, S. Hrg. 99-812, 99th Cong., 2d
Sess. (1986) at 297 [hereinafter Judge Claibome Senate Impeachment Report].

YProceedings of the Claibome Impeachment Trial Committee, Sept. 10, 1986 (statement
of Sen. Mathias), printed in Judge Claiborne Senate Impeachment Report at 110.

'*1d, Although Chairman Mathias further noted that the facts contained in the testimony
appear not to have been the “subject of controversy,” id. at 110-11, that observation was
clearly secondary to the Committee’s focus on procedural fairness and the fact that the
prior testimony was subject to the opportunity for cross-examination.
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The Judge Nixon Impeachment Proceedings. Similarly, in the Judge Nixon

Impeachment proceeding, the House requested that the Nixon Senate Committee receive
into evidence the complete trial record, representing that “key witnesses™ would be called
in any event.'” As the House explained in its motion:
With this evidence before it, the Senate Committee will be able to

examine, as necessary, the complete prior testimony of key witnesses

whose credibility may be at issue; the testimony of minor witnesses whose

credibility is not in issue and who need not be summoned to testify in

person; and all exhibits heretofore admitted into evidence, however minor.

With the permission of the Committee, the House and Respondent will

then be able to reserve valuable trial time for the most important evidence,

and may refer to the prior record to supplement their presentation at trial

and during post-trial briefing

At oral argument on this motion, House Manager Edwards stated, first, that
records of the prior criminal proceedings are “public records’™ which “should be available
to cach Senator™ in order to “‘ensure that all relevant facts are before the Senate;” second,
the admission of the prior testimony “will also help to streamline the trial;” and finally,
Judge Nixon would not be prejudiced for two reasons: “First, he is free to subpoena any

witness he chooses for live testimony; and second, much of the trial and subcommittee

record consists of Judge Nixon's cross-examination of witnesses. How can it be

“The House of Representatives’ Motion to Accept Prior Testimony and Exhibits, In re:
Impeachment of Judge Walter L. Nixon, Jr., at 1, reprinted in Report of the Senate
Impeachment Trial Committee on the Articles Against Judge Walter L. Nixon, Jr.
Hearings before the Senate Impeachment Trial Committee, United States Senate, S. Hrg.
101-247, 101st Cong., Ist Sess. (1989) at 199 [hereinafter Judge Nixon Senate
Impcachment Report].

Id. (House Motion) at 2-3; Judge Nixon Senate Impeachment Report at 200-01.
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prejudicial to admit into evidence the prior testimony of witnesses when the judge has

N . L . . e 2]
fully exercised his right of cross-examination?

The Nixon Senate Committee accepted the House’s argument and ruled in favor
of admission of both the prior Nixon cruminal trial record (testimony and exhibits) as well
as the House Impeachment Hearing record:

The House has moved to accept into evidence the record of all prior
testimony and exhibits in its entirety. The Committee belicves that
introduction of the record of prior testimony and exhibits will be useful to
enable the Committee to focus the live testimony that it hears on the most
critical witnesses. The prior testimony has been the subject of adverse
cross-examination, and its use will not prejudice any party. In accordance
with the House motion and in the interest of a thorough and fair
proceeding, all testimony and exhibits in Judge Nixon’s criminal
proceeding, including the post-trial proceeding (as requested by Judge
Nixon), will be admitted, as well as all tesimony and exhibits admitted in
the House impeachment proceeding.®

The Judge Hastings Impeachment Proceedings. In the Hastings Impeachment, the

issues were slightly difterent. The House in the Hastings Impeachment sought to

introduce select testimony from Judge Hastings’s criminal trial - not the fuil transcripts.”

Uproceedings of the Judge Nixon Impeachment Tral Committee, July 13, 1989
(statement of Rep. Edwards), printed in Judge Nixon Senate Impeachment Report at 305.

22[Jucl;:e Nixon] Impeachment Trial Committee Disposition of Pretrial Motions, First
Order, July 25, 1989 at 5, reprinted in Judge Nixon Senate Impeachment Report at 319,
323.

23Judge Hastings sought to introduce the entirety of the criminal trial for the purpose of
having the Senators be aware that some of the factual allegations in the Impeachment trial
were the same as those that had been tried in the cruminal trial at which Judge Hastings
had been acquitted, and not “for truth.” In response to a question from Chairman
Bingaman as to why he sought the full transcript to be introduced, Judge Hastings’s
counsel explained he wanted the entire record to be introduced “to establish the fact that
the accusations made, the first 15 articles of impeachment were in fact tried to a jury
more than five years ago, and were in fact fairly tried, and there is no new evidence or no
material new evidence in support of that.” Proceedings of the Hastings Tria} Committee
June 22, 1989, printed in Hastings Senate Impeachment Report at 836 (statement of
Terence Anderson, Esq.). House Manager Bryant objected to the testimony being
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By way of an Order issued July 10, 1989, the Senate Trial Committee admitted some
testimony sought by the House, and denied the House's requests as to other testimony. In
its Order, the Committee stated certain overarching principles:

The Committee recognizes the general objection on the grounds of hearsay
made by Judge Hastings to the receipt of any prior testimony as
subslantive evidence..., but as noted in the Committee’s disposition of
pretrial 1ssues on April 14, 1989, neither it nor the Senate is bound in these
proceedings to strict judicial rules of evidence. ... On the other hand, the
Committee does not believe it appropriate to admit prior testimony into
evidence on key points where credibility, context or interpretation are in
dispute — particularly where the opposing party has not had an opportunity
for cross-examination.”

Accordingly, the Committee permitted the House to introduce numerous transcripts “for
truth” — those where opposing counsel had the opportunity for cross-examination and
only in circumstances where the prior testimony was offered in place of a party’s calling
that witness in its own case.”®

Thus, in all three proceedings the respective Senate Committees rejected

application of the Federal Rules of Evidence in deciding the issue as to the admissibility

of transcripts from prior proceedings and recognized the relevance of prior sworn

introduced for this purpose, characterizing it as “in effect, a revisitation of the 1ssue of
double jeopardy, which was disposed of by a vote of 93-to-1 in the Senate, the first time
the Senate took this matter up. 1t is an issue that has no relevance whatsoever.” Id. at
837. The Hastings Senate Committee denied Judge Hastings’s Motion to admit the
entirety of the criminal trial record. However, because of the nature of Judge Hastings’s
request, the decision by the Hastings Senate Committee 1s not pertinent to the
consideration of the House’s Motion in this casc.

*[Hastings] Impeachment Trial Committee Eighth Order, July 10, 1989 at 1-2, reprinted
in Report of the Senate Impeachment Trial Committee on the Articles Against Judge
Alcee L. Hastings, S. Hrg. 101-194, Pt. 2A at 61-2 (1989) [Judge Hastings Senate
Impeachment Report Pt. 2A]. That Order is attached as “Attachment 4.”

BThe fact that Judge Portcous will have the opportunity to cross-examine some of the
witnesses on their prior testimony at the depositions further supports the admissibility of
the prior testimony.
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testimony to the fact-finding responsibilities of the Senate. Further, in each of the three
proceedings, the respective Senate Committees, in deciding to admit prior testimony (in
whole or in part) took into consideration that the opposing party had the opportunity to
cross-examine the witness.

We recognize that the Hastings Senate Committee took a narrower approach than
the respective Senate Committees in Nixon and Claiborne as to the admission of the
records of prior proceedings involving the respective judges. However, the decision by
the Nixon Senate Committee in accepting into evidence all the relevant transcripts and
exhibits — from both the criminal trial and the House proceedings — is the most recent of
those three and thus implicitly rejected the narrower decision in Hastings. Further, the
materials associated with Judge Hastings’s criminal trial were truly voluminous in
contrast with the far smaller set of materials in the prior Claiborne and subsequent Nixor
proceedings (and, an even smaller collection in the Fifth Circuit and House proceedings
involving Judge Porteous). To the extent that the Senate Committee 1n this case refers to
the prior Impeachment proceedings as guidance, we thus urge the Committec to follow
the more expansive approach to accepting prior record evidence that was employed both
with the Judge Claiborne and Judge Nixon Impeachments, especially insofar as that

evidence is in the public record (i.e., such as the House Impeachment proceedings, some

of which are available on-line), and would be available to Senators in any event.

Under these principles, therefore, the House requests that the Senate Committee
rule that the Fifth Circuit Hearing testimony and exhibits relating to Judge Porteous, as
well as the House Impeachment Task Force testimony and exhibits relating to Judge

Porteous, all of which are in the public domain, be admissible “for truth,” and that the
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weight of such evidence be left to the Senators as they consider that evidence. The
admission of the Fifth Circuit Hearing testimony fits squarely within the Claiborne,
Nixon and Hastings precedents. Judge Porteous either cross-examined or called
witnesses at that hearing, and it would be nothing more than gamesmanship for Judge
Porteous, having, for example, agreed to the admission of certain documents and
transcripts at that hearing, to object to their admission before the Senate.
V. CONCLUSION

For all the reasons discussed above, the House requests that Impeachment Trial
Committee rule that the evidentiary records from the Fifth Circuit Special Committee
Hearing and the Impeachment Task Force Hearings may be admitted at trial 2® At present,
the testimony of certain witnesses as well as certain documentary materials which were
introduced in prior proceedings have been separately designated as discrete exhibits, and,
at the appropriate time, the House would formally designate these materials by exhibit

- .27
number and move their introduction.

20

Only a very small portion of the Fifth Circuit proceedings are not squarely relevant to
this Impeachment proceeding. For example, the Fifth Circuit proceeding addressed
whether Judge Porteous committed a fraud in a bank loan application, and one witness
was called (a banker named Edward Butler) who testified on this topic. The testimony
from the Fifth Circuit hearing associated with this issue has not been marked as a FHouse
Exhibit, and the House does not propose to seek its admission. With this exception, it is
the House’s view that all the other testimonial materials from the Fifth Circuit would be
relevant.

*"Many of these exhibits introduced before the Fifth Circuit Special Committee Exhibit
List are also marked as potential trial exhibits on the House’s exhibit list. In many
instances, the House has selected a few pages from a broader document collection, such
as specific casino records, so as to narrow the volume of records that will be admitted.
The House proposes to introduce only the pages from document collections that are
relevant. Indeed, most of these Fifth Circuit exhibits are business records and would be
admissible regardless of their status as Fifth Circuit exhibits.



1738

WHEREFORE, the House requests that the complete evidentiary records of the
Fifth Circuit Proceeding and the Task Force Impeachment Hearings be admissible; that,
in advance of the trial, the Senate Committee designate a date certain for both parties to
designate transcripts and exhibits for admission; and that either party may object to the
other party’s designation on grounds other than the fact that the materials are being

offered “for truth.”

Respectfully submitted,

THE UNITED STATES HOUSE OF REPRESENTATIVES

Adam Sthiff, Mana Bob Goodlatte Manager

lan1. Baro
Special Impeachment Counsel

Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe
Lofgren, Henry C. “Hank™ Johnson, F. James Sensenbrenner, Jr.

Tuly 21, 2010
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Attachment One
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mittee. The charge to such a committee would, then, be limited to
hear testimony and receive evidence regarding those articles of im-
peachment that were not dismissed The second original resolution
reported herein provides for the filing and argument of motions by
Judge Hastings to dismiss articles of impeachment.*?

G. RULES OF EVIDENCE

Respondent has requested that the Senate state whether the Fed-
eral Rules of Evidence or common law rules of evidence will apply
in the Senate proceedings. The Committee finds that no such decla-
ration should be made by it. Any such determination should be
made by the body that hears the evidence in the case.

“The Rules of Impeachment” by Stanley Futterman, 24 Kan. L.
Rev. 105 (1975) contains a discussion of the evidentiary rules used
by the Senate in impeachment proceedings. Futterman states,
“. . . the Senate has understood itself to be making evidentiary de-
terminations under the rules of evidence applicable in courts of law
the equity.*®

In the past, the Senate has determined the admissibility of evi-
dence by locking to Senate precedents rather than court decisions.
A Senate vote is the ultimate authority for determining the admis-
sibility of evidence.*®

In the Claiborne impeachment proceedings, the House managers
argued that the Senate is not bound by the Federal rules of Evi-
dence, but they suggested that those rules should be looked to for
guidance. The managers were careful to cite to the analogous feder-
al rule when arguing motions.s°

Professor Burbank concludes that the Claiberne proceedings con-
firmed the Senate’s wisdom in refusing to adopt detailed rules of
evidence for impeachment trials and cautions against wholesale
borrowing from the Federal Rules of Evidence.S! Burbank stated,
“It 1s not hard to imagine a trial governed by a detailed body of
rules becoming bogged down in technical disputes, with the ascer-
tainment of facts the victim.” 52
_ Although the Senate applies generally accepted rules of evidence,
it would serve no useful purpose to declare any particular system
to be supreme. Impeachment A Huondbock, (1974) by Professor
Charles Black of Yale University, discusses the entire impeach-
ment process. Professor Black suggests that technical rules of evi-
dence designed for juries have no place in the impeachment proc-
ess

Both the House and the Senate ought to hear and consider
ail evidence which seems relevant, without regard to tech-
nical rules Senators are in any case continually exposed
to ‘hearsay’ evidence, they cannot be sequestered and kept
away from newspapers like a jury If they cannot be trust-
ed to weigh evidence, appropriately discounting for all the

:: ?;e lﬂlpépendu' C for text of S. Ree. 39, 101ut Congress, 18t Session ~,
L Ca;umn s Precedents, supra, § 491 *
29S¢ S Hrg 99-812, Part 1, sapra, T0-11, T3

*! Burbank, “Removal of Federal Judges”, supra, 692

4z )d., 693.
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factors of unreliability that have led to our keeping some
evidence away from juries, then they are not in any way
up to the job, and ‘rules of evidence” will not help.5?

Sunpson in “Federal Impeachments”, supra, discussed rules of
evidence in impeachment proceedings. Simpson noted:

the Senate has invariably received all the evidence
which it deemed relevant, from any witness who had per-
sonal knowledge of the facts, no matter by whom it was to
be proved, and left its weight to be determined upon final

consideration.54

The Senate must retain its freedom to review evidence issues as
they present themselves. The Senate should not restrict itself un-
necessarily by making its decision in a vacuum, before the trial has

even begun.
H. OTHER FAIR TRIAL ISSUES

The House Managers have recommended that the impeachment
comrmittee's proceedings should be videotaped to provide an addi-
tional means to examine the credibility of witnesses and to over-
come other objeetions to impeachment proceedings before a com-
mittee instead of before the full Senate. The Claiborne proceedings
were televised to all Senate offices and videotapes were available to
Senators. )

For the reasons set forth fully in its discussion of the use of an
impeachment committee, the Committee believes that the proceed-
ings of the impeachment committee should be televised to all
Senate offices and videotaped, and that such videotapes should be
made available to Members so that they may examine the proceed-
ings as their schedules permit, without disruption of the other leg-
islative responsibilities of the Senate during this trial.

The Committee finds that the Senate can also assure that Sena-
tors have an opportunity to familiarize themselves with the case by
delaying floor consideration of the articles of impeachment for a
period of time after the parties have concluded their cases before
the committes.

During the Claiborne trial, concern was expressed about the lack
of time Senators had to review the record before full Senate consid-
eration of the case. Respondent intimates that he will not receive a
fair trial if a committee is used to receive evidence hecause the
Senators will not take time to examine transcripts or videotapes
prior to full Senate action.

Allowing a period for weighing the evidence will remove even
the suggestion that the Scnate does not wish to devote the neces-
sary time to the case. By the same token, providing a period for
reviewing the evidence will allow the nation's business to go for-
ward Such a procedure is common practice in the Senate. Hear-
ings are routinely held months before legislation is marked up and
voted upon in committee. Frequently, the full Senate vote is taken
months after the legislation is reported. In the context of impeach-

#3 /4 1B (emphasis in the origanal)
8 id, 819
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Anited States Smate

WABHINGTDN, DC 20810
IMPEACHMENT TRIAL COMMITTER

DISPOSITION OF PRETRIAL 188UES
Upon consideration of the written submisslons of the
parties on pretrial issues and the oral argument on April 12,
1589, the committee has authorized the chalr to issue the
following rulings on behalf of the committee:

Preliminary Witness Liats

Firat, on thres occasions, beginning on August 10,
1988, the Committee on Rulaes and Administration asked the
partiss for prelimipary lists of witnesges with a description
of tha general nature of the testimony that is expactad from
each witness. Tha Rules Committee expresaly stated that!|
nelther side would be precluded, by the submigsion of this
preliminary information, from requeating subpoenas for other
witnegses., On B%ptembar 6, 1988, the Houpe gubmittsd a list
of twenty-three witnesses that {t antlclpates calling. The
House briefly described the nature of each witness's propoged
testimony. On January 17, 1989, the House supplemented that
list with six additional witneases. Judge Hastings did not
provide to the Rules Committee a list of his proposed
witnesses in these Senate procesdings. Neither has Judge
Hastings provided to this committee a preliminary list of the
witnenses that he intends to call before us, other than to
refer to material which he had provided last year to a

subcommittes of the House Committee on the Judiclary.

281)

83-108 0—B89~—10
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It {8 Imperative that Judge Hastlngs now provide his
preliminary witness list without any further delay. The
committee requires the llst in order t¢ complete lts
consldaration of pretrial issues, including the fiulng of an
appropriate date to begin evidentliary hearings. Accordingly,
Judge Hastlings ls directed to provide to the committee by
noon on April 19, 1989, a preliminary witneas 1ist that
f{dentifies ln good falth the witnesaes that hes {ntends to
call before this committee. The witness list shculd also
briefly state, in detall comparable to that aiready provided
by the House for its anticlpated witnesses, the nature of the
teatimony that Judge Hastings expects each llsted witness
would provide. This lg to bs a preliminary list, Judge
Haatings may add, by showing good caupe for not including
them on the prelimlnary list, additional names when he
submlits his £inal witness llst, In the absence of a showing
of good cause, the committee may exclude the tesatlmony of any
witness who ls not listed and described 1ln the preliminary
witness list,

The House has indicated that 1t may have addit!lonal
witnesses. To the extent that those additional witnesses are
now known to the House, the House should supplement its

preliminary list by noon on April 19, 1389.
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Motion In Limine

Second, the House has moved in limine to exclude five
categorles of avidance as irrelevant.

The £lrst category concerns the motivations of persons
w#ho investigated Judge Hastings in 1981 and then who
prosecuted him in United States v. Hasktings, Cr. No. B81~-596~

cr~BTG. The third category concerns the motivations of
persons who investigatsd the matters addressed by Grand Jury
No. 86~3 (Miaml} concerning the alleged disclosure by Judge
Hastingd of confidential wiretap information.

Judge Hastings correctly notes that the House has
placed on its witness llst aéveral assistant Unlted States
attornsys and agents of the Federal Bureau of Investigation
who would teatify in connectlon with alther the bribery and
perjury allegationa or the wiretap matter. Judge Hasetings
asserts that the House motion is premature, He also asnerts
that ha should be able to inguire Into the motivation and
blas of the witnesses agalinst him. As Judge Hastings has
asperted a tenable basis for some degree of latitude In
cross~examining the witnesses that the House will call, the
committaes denies at thils time this portion of the House's
motion. To the extent that Judge Hastings proposes to
inguire into the motivations of persons who investigated and
prosecuted him for a purpose cther than impeaching witneoces

that the House will call, the House motion is premature in

-3 =
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the absence of a firm indication from Judge Rastings, through
the Eiling of a witness list, that ha intends to call any
asuch witnesses. We wiah to make clear nonetheless that our
denial at this time of this portion of ths House motion
should not be understocd to Invitoe an cpen-ended ingquiry into
the motivations of federal prosecutors and inveatligatorns.
Rather, any such inquiry must be limited to evidence that tha
investigatliona were conducted in a manner intended to mislead
A court or trier of fact am to Judge Hastinga’ quilt or
innocence.

Categories two and four concern the motivations ot
parsons who initlated, inveastigated, and conpidered the
complalnta that were filed againat Judge Hastings in March,
1983, and Saptember, igas, with the Eleventh Clrcuit under
the Judicial Conduct and Disability Act of 1980. Judge
Hastings contends that this aspact of the House motlion also
is premature.

The isaues that are presented by the articlas concarn
Judge Hastlngs' conduct. not the conduct of members of the
judiclal branch or persons employed by it. Judge Hastings
has made no showing that evidence in categorles two and four
would be relevant to the articles of impeachment. Moreover,
a grant of the House motion with respect to ¢ategories two
and four should help to focus the partles’ preparation for
trial on {sasues that will be germane to the Senate's

conslideration of the articles. The motion to exclude
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evidance of ths mattars described in categories two and four
is granted.

The f1fth category in the House motlon in limine is
cumblative evidence on Judgs Hastlngs' general character and
raputation, He agree with Judge Hastings that thig portion
of the Houss motion in limine is premature. %o expect that
Judge Hastingas will be mindful of the limitations that the
committee placed on the number of character witnesses, and
the total length of character testimony, In the Claiborne
proceedings, and that, in composing his witneams llst, Judge
Hastings will recognize the need to avold cumulativae
evidence. We can address at a later date any questlon which
arises about the need to impose limits on that testimony.

Documentary Discovery

Thicvd, Judge Hastings has moved for extenslive pretrlal
discovery. He advocates that discovery be based on
contemporary ldeas about discovery in federal civil judicial
proceedings. The House has proposed a acope of discovery
that is modeled to a greater extent on federal criminal
judiclal proceedings. The House proposes to provide to Judge
Hastings any exculpatory evidence that {t possesses. The
House alao proposes that each party provide to the other
party the documents that it proposes to offer In evidence,
prior sworn, adopted, or approved statements of wltnesses

that each proposes to call, and substantially verbatim and
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contemporaneously recorded statements of witnesses that each
intends to call, The dlscovary proposed by the House should
be completed as promptly as posslble. We rejsct, however,
the dlvergent theoratical limits -- expansive In Judge
Hastlngs' view and constrlicted ln the Houase's view -~ that
each slde has advocated.

The Houste has expressed a concern about one Housa of
Congraesg directing another House to produce recorda. We naed
not address at this tims whether the Benate has that power in
an impeachment proceedinq, baecause we think that it ahould be
sufficlent to state principles and a scheduls to gulde these
proceedingsa:

{a) To the extent that the partias have had &
disagreement about photocopylng, we racommend to the House
that the 1ssue be resolved in Judge Hastings' favor and that
the House provide o Judge Hastings coplies of all documents
that the House has no objectlon to providing on the baslse of
thalr contant. To facllitate Judge Hastings' reaponse to the
Hounme's proposed stipulations, a matter that will be
discusged below, ths House ahould provide thoae copies by
Aprll 21, 1989, a week from today's order,

{b) The Housze -~ whieh has proposed to provide
exculpatory materiale, certaln prior statements of witnesses,
and documents and other tangible evidence that it intands to

introduce in evidance -~ has indicated that it has provided
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meat but not all of that material to Judge Hastinge. The
Houpe would llke to pa!er further producticon until it
racelves equlvalent materlal from Judge Hastings. We will be
requiring comparable dlsclosure by Judge Hastlings, but the
production to Judge Hastings should not ba delayed whila that
occura. Agaln, bacause wa will be requiring responses to the
House's proposed stipulations, the House should provide ihis
material to Judge Hastings by April 21.

(¢) Concernling other documents, the sharing of
information should ba guided by a broader principle than that
advanced by the BHouse In its offer to provide exculpatory
sevidence and the prlor sworn, adopted, approvad, or
substantially verbatim and contemporaneously recorded
statements of witnesses, 1In addition to the interests of the
House in lta role as advocate for the articles of impeachment
and the intarests of Judge Hastings in defending agalnst
those artlcles, the Sanate has an interest In the development
of a record that fully llluminates the matters that it must
conglder In rendering a judgment that under the Constltution
only the Senate may make. We therefore ask the House -- for
documents that it has obtained from elsewhere in the
government that are responsive to a partlcularized request
from Judge Hastlngs -~ to determline whaether theére are
spaciflc cbjections, such as the need to honor promised

confldences to people who may be at risk, to production to
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Judge Hastlngs. In the abssnce of apeciflic objections by the
House or by tha governmental entity that provided the
material to the House, which should be articulated in writlng
80 that the partles and the committee may ba apprised of
them, the apecial conatitutional process that we are now
angaged in will be served best by the fullest dlsclosure
possible. It may be that for soma documents an approprlate
course of action would be to provide them to the committee
for an evaluation of their sensltive nature, L{f any, and a
determination by the committme whather any restrictions
should be placed on the terms of access to them. Again,
becauee of the schedule that will be set forth baelaw for
respondes to stipulatfons, the House should respond by Hay 3,

{d) Judje Hastings also has a burden that hs has not
yet met, It will be neceﬁaary for him to do mors than simply
demand everything that other people have, In ordser to
facllitate the process that we are asking the House and the
other branchas to undertake, Judge Hastings should idantify,
with far greater particularity than he has to dats, the
records that are germane to lsaues in these procesdings.
Also, Lf it would be of assistance to the holders of
documents In determining thelr responses, he ahoyld
articulate to them the basis for his requesta. To enable the
House to reapond by May 3, Judge Hastings should submit his
pactlicularized requests by April 26.
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(e) Nelther the Department of Justica nor the counsel
or the membars of the Investigating Committee of the Judiclal
Council of the Eleventh Clrcult are bafore us, If Judge
Hastinge has requesta for documents from elther the
Department, 1including the Federal Bureau of Investigatlons,
or the Judlclal Council, he should promptly make
particularized requests to thaem by April 26. With knowledgs
of the committee’'s interest in the fullest disclosure '
posaibla, we would appreciate knowing of the Department's and
tha Councll's rasponses at the earllest possible time.

{£)} Judge Hastings should provide hlas reciprocal
discovery to ths House hy May 10, including all documents,
tapes, and othar tangibls avidahue ha inktends to offer in
evidence, and sworn, adopted, approved, or subatantially
verbatim statements of witnesses that Judge Hastings lntends

to call,

Depogltions

Fourth, Judge Hastings has asked that the Senate
utilize lts subpoena power to enable him to take depositlons
in advance of the commlttee's hearings. He has attached to
his moat recent request a list, which he has denominated a
provinional 1list, of twenty-four Department of Justice
attorneya and Federal Bureau of Investigatlion officials and
agents. The list ia taken from a list of provisional
witnesses that Judge Hastings had submitted last year to a

subcommittee of the House Committee on the Judiciary.
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The committaee knows of no precedrnt for the pretrlal
examination of witaeases in connsotlon with a Senate
impeachment trial. Navarthaeless, the commlttee will glve
further consideration to Judge Hastlngs' request for
deposltions after raceiving from him a statement that
includes the followlng information: a 1ist of proposed
deponents; a proffer of thé testimony he expects to aelleit
Erom each prqposed deponent and the ralevance of that
tastimony) whathar the proposed doponent has taestified or
provided statements Iln prior proceedinga and whather Judge
Hastings has recelved or hag had accaas to any transcripts or
recorded statements; whether Judge Hastings has asked the
proposed deponent to provide information voluntarily and, Lf
he has, the respanse qf the proposed deponent; and, if the
committes provides for depositions but limits their number,
what priorities Judge Hastlngs places among the depcsitions
that he is requesting.

If Judge Hastinga wigphes to pursue hia reguest for
depositiona, he should submit this statement by Aprll 28,
1989,

It ls the commnittee’s hope and aexpectation that (f
either the House or Judge Hastings sesks an opportunity to
obtaln informatlon from the Department of Justice, including
the Federal Bureau of Information, that the Department and
the Bureau will cooperate voluntarily to provide relevant

{nformation.

- 10 =
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Btipulations
fifth, the Housa, on December 15, 1988, served an

original and, on March 31, 1989, served a revised proposed
stipulation of facts. The revissd proposal reorganizes the
original proposed stipulation of facts into fifteen
categoriea. The House also ssrved on December 15, 1988, a
proposed stipulatlion of documents which asked that ths
parties stipulate that each of the listed documenta ia
genuine. The proposed documentary stipulation also proposed
other atipulations for deslgnated categorlems of documents.
The December 15, 19688 submlsslon by the House on documentary
stlpulations stated the proposed stipulations did not
preclude pertinent objections to the admissibility of the
documents ligted by the House bazed on matters not addressed
in the stipulations.

On January 17, 1989, the House proposed that the
Senate adopt a rule that any proposed stipulatlon of fact
will be accepted as true unless the oppcaing party files a
weittan objection, lncluding a proffer as to why the proposed
stipulation should not be taken as trua, The House asked for
a parallel rule on the authenticlity of documents.

An early resolutlon of factual questlons and gquestlons
about the authenticity and admissibllity of documents that
are not in dispute will enable the partles and the committee

to focua thelir time and energlen on matters that are truly in

-« 11 =
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disagrecement. Also, the committee has been directed by the
Senate to report to it on facts that are uncontested.

Accordlngly, the committee accepts the House
propogals. We direct Judge Hastings to respond to the
House's proposed revised stipulations of fact, filed on March
31, 1989, by admitting their truth or serving and filing a
speciflic objection that in¢ludea a proffer as to why the
proposed stipulation should not be taken as true. With
reapect to documents, we direct Judge Hastings to respond te
the House's proposed documentary stipulationg, filed December
15, 1?88, by admitting the matters set forth in that
submiasgion and by admitting the admissibility of the
documents listed by the House, or by serving and filing a
speclfic objection that includes a proffer as to why the
proposed stlpulation concerning each document should not be
taken asgs true and the particular document admitted into
evidence.

Judge Hastings has had nearly four months to evaluate
the House's proposed stipulations. We direct that Judge
Hastings' response be submitted no later than May 10, 1389,
This should be a reciprocal procesa. Although Judge
Ha?tings' has not proposed stipulations of his own, he may do
so by May 10. If Judge Hastings does submit proposed
stipulations by that day, the House should respond to them by

May 24. The parties should engage in this process with an

- 12 -
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eye towards resoclving problema. Consequently, if a
disagreement about a proposed stipulatlon c¢an be resolved by
redrafting the stipulation to be more accurate, or can be
resolved by providing access to a speclfic document, then we
would expect the partlies to work together to settle
differences between them.

Evidentiary Principles

8ixth, the parties have expressed an interest In the
evidentiary principlea that will govern these proceedings.
The committee's task ls to receive and report evidence to the
Senate. The Senate reserves the power to determine the
competency, relevancy, and materiality of the evidence
received by the committee. The committee 1s not bound by the
Federal Rules of Evidence, although those rules may provide
some guidance to the committee. Members of the Senate sit
both as judges of law and fact. Precise rules of evidence
are not needed in ar impeachment trial to protect jurors, lay
triers of facc, from doubtful evidence. In the end, the task
of members of the Senate will he to weigh the relevance and
gquality of the evidence.

Final Pretrial Statements

Lastly, the parties should file final pretrial
statements by a date that the committee will designate when
it 1ssues an order setting a date For the commencemnent of

testimony. These statements should include a final list of

- 13 -
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witnesses with a brief statement of the-nature of each
witness's proposed testimony. The partles should also submit
marked exhibits that each proposes to offer. Further, esach
party should set forth to the committee the legal principles
that each believes is applicable to each article of
impeachment, or, L1f appropriately grouped, set of articles.
Although the committee will not reach conclusions of law, it
1s ipportant for the committee, in determining the relevancy
of evidence, to know from the parties the legal theorles upeon
whlch each is proceeding, We will provide more detalled
instructions to the partles about the contenta ¢f these
pretrial statements.

Deferred Matters

The committee ig contipuing to consider Judge
Hastings® application for defense funds. The committee I8
also continuing to consider a schedule for lts evidentiary
hearings. The committee expects to lasue an order or orders

on these matters within a week.

Dated: April 14, 1969

- 14 -
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HART SENATE OFFICE EUILDING, ROOM SH-9020
WASHINGTON, DC 20510

IMPEACHMENT TRIAL COMMITTEE
EIGBTH ORDER :

A. Prior Testimony

In its Fourth Order, dated May 24, 1989, the Committee
neted the desirabality, in circumstances consonant with
fairness to the parties, of permitting the prior recorded
testimony of some witnesses to be introduced into the record
in place of live eraminations., It is the Committee’'s belief
that the use of this procedure, especially where the
testimony related to facts not in substantial dispute or came
from witnesses whose credibility is nobt questioned, will
further tﬁe creation of a coherent record for use by the
Senate.

The parties were directed to, and did, identify for
the Committee the prior testimony they desired tc offer into
evidence. The Committee has reviewed all written submissions
of the parties on this topic, anq has considered their oral
arguments as well. The Committee recognizes the general
objectior on the grounds of hearsay made by Judge Hastings to
the receipt of any prior testimony as substantive evidence
{somewhat modified i1n his most recent submission), but as
noted in the Committer’s disposition of pretrial i1ssues an
April 14, 1989, neither it nor the Senate 1s bound in these

proceedings to strict judicial rules of evidence. (The
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Committee notes that eaven under the Federal Rules of
Evidence, hearsay may be received if the court is satisfied
that the interests of justice are served by its
'admission.)l/ On the other hand, the Committee does not
believe it adppropriate to admit prior testimony into evidence
on key points where credibility, context or interpretation
are in dispute -~ particularly where the opposing party has
not had an opportunity for cross-examination.

The Committee also does not believe it appropriate to
addreas at this time objections, such as relevance,
competence, prejudice, privilege or hearsay, to the content
of any proffered prior téstimony, and expressly reserves all
such decisions until the commencement of the evidentiary
proceedings on July 10.

Subject to the foregoing, the Committee has decided
that it will receive certain prior testimony as substantive
evidence, but will do so only where the prior testimony is
offered in place of ~-- and not in addition to -- a party's
calling that witness in its own case. The Committee's
decision to receive prior testimony from certain witnesses
does not preclude those witnesses being called by the

opposing party, with appropriate opportunity then for cross-

1/ Rule 803{24), F.R.Ev.; see also, Rule B04(b)(5), F.R.Ev.



1770

63

examination. Accordingly, the Committee rules that:

1. The entire testimony of Richard Lowe, Willie James
Washington, and Laverne Boone before the Investigating
Committee of the Eleventh Circuit {"IC") will be received
into evidence. Judge Hastings has waived any specific
cbjection to the testimony of these airline employee
witnesses, whose testimony is limited solely to the mearing
of certaln airline records. The Committee believes that
their testimony is not subject to substantial dispute, and
notes that if there are further matters that Judge Hastings
wishes to elicit from these witnesses, the Senate will at his
request issve subpoenas s¢ that he may do £o in the
presentation of his own evidence.

2, Reither the prier grand jury nor the IC testimony
of Daniel Simons will be received into evidence. Judge
Hastings has never cross-examined Mr. simons,2/ and Simons’
testimony, which directly deséribes Judge Hastings' actions
in issuing a forfeiture order that the House alleges was

central to the bribery scheme, is more than peripheral. The

2/ The Committee notes the House's position that Judge Hastings
had, but declined, the opportunity to cross-examine Mr. Simons
before the IC, but is more guided by 1ts reluctance to have the
record here contain significant substantive evidence against
Judge Hastings from this witness who was not subject to cross-
examination on behalf of Judge Hastlngs. Notwlthstandxng this
ruling, however, the Committee remains of a general view that a
party's failure to exercise an opportunity to cross-examine may
appropriately be considered a waiver of that opportunity,
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House is invited to consider whether other means which would
allow Judge Hastings an opportunity of cross-examinatiﬁn,
such as a telephonic deposition, might be employed to provide
the testimony of Mr. Simons,

3. The complete trial testimony of Madeline Petty in

United States v. Hastings and pp. 220, 11. 5-6; 222, 11, 3~7;
and 224, 11. 7-11 ftém her IC testimeony will be received into
evidence, subject to Judge Hastings' right to call her as his
own witnes;. The Committee is substantially influenced by
the facts that Judge Hastings did have an opportunity to
cross-examine Ms. Petty at his trial; that the testimony
regarding Ms. Petty's travel to Las Vegas with Mr. Borders is
‘not disputed; and that the details in her IC testimony
regarding her phone number and non-acquaintance with Dredge
are.not disputed.

4. The IC testimony cf Neal Sonnett and Joel
Hirschhorn will not be received into evidence. The Committee
has reviewed the proffered testimony with care. In both
instances, the Committee feels, the testimony involves
matters where the context and interpretation of particular
events may be signiFiecant, and where the Committee is
reluctant to permit its record to be based on ex parte
examinations. Particularly with respect to Mr. Hirschhorn,

the Comnittee notes the repeated attorney-client privilege

-4 -
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issues which his testimony raised, and feels that in these
proceedings it would Se better_to have such téstimony as the
House might desire from this witness offered directly by the
thness in Judge Bastings' presence.

5. The IC testimony of Carolyn HcIver, Andrew
Chisolm, and Eleanor Gelar-Williams which relates to whether
Bemphil) Pride could be reached at their telephones will be
received inte evidence, if these witnesses are not called to
testxfy. The Commlttee notes that Judge Hastlngs has, in his
Answer to Impeachment Artxcles X through XIII, admitted the
substantial accuracy of this test1mony, nd sees NO reason
why these three witnesses should be’ requxred to appear as
live wﬁtngsses onlthxs igsue unless Judge ﬁastxngs wishes to
call them as a pa:t of his cagse. To the extent that any
otﬁer issue is scught to be prouen from these witnesses,
however, the Committee wlll not receive theair IC testimony
for that purpose.

‘6. The IC testimony of Louima Romano will not be
received into evidence. Judge Hastings has never cross-
examined‘this witness, and the Committee notes that much of
her prqf;ergg testimony was vague, and became pfecise only in
respopserto lgading qﬁestiéns.

j. The trlal testimony of Paul Rico, BEDJSMLD Daniel

Brown, Charles T. Duncan, Mildred Hastlngs, Shlrley Pride,
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Simon Stephen Selig III, and Dudley Williams in United States

v. Hastings and United States v. Borders will not be received

into evidence. These are witnesses whom the opposing party
has expressed a desire to exawmine, and if evidence from them
is to be a Rart of the case here, the opposing party should
have an opportunity to cross-examine. To the extent that any
of these witnesses are unavailable, the Committee is willing
to re¢consider its ruling under standards similar to those in
Federal Rule of Evidence B04.

8. The entire trial testimony of I.J. Cunningham,
Willie E. BGary, Lisa Goldstein, Barbara Katzen, Carolyn
Lewis, Alvoyd Merritt, the Honorable James C. Paine, Herman
C. Perry, Mildred Ptide, Herbert O. Reid,-Frank Romano,
Shirley Ross, Paul Snead, Ralph Stevenson, Delano Stewart,

and Barbara Whiting-Wright in United States v. Hastings and

United States v, Borders will be received into evidence.

This testimony has been proffered by Judge Hastings, and the
House has not objected.

. Judge Hastings' application to include in the
record as substantive evidence the entire trial records of

both United States v. Bastings, No. 81-596-CR-ETG {8.D. Fla.

1983) and United States v. Borders, No. 82-75-A (N.D. Ga.

1982) is denied., The Committee Sees no reason to further

expand the record here with volumes of transcripts and

+
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hundreds of exhibits from two separate proceedings. The
Cqmmittee has been, and continues to be, willing to accept
specific proffered items of testimony and documentary
evidence, but believes that acceptance of the full record of
two other trials as substantive evidence would be more
confusing than informative.

The Committee defers ruling on Judge Hastings®
alternative proffer of the entire Hastings trial record not
as substaptive evidence, but rather to show that the 1981
bribery allegafions and the false statement issues arising
out of his defense of them were presented fully and fairly tc
the jury which acquitted him. Judge Bastings argues that
this should be a key, if not dispositive, fact in the Senate
trial; the House managers assert, to the contrary, that thisg
evidence has no relevance whatever, and Judge Hastings should
be convicted or acguitted based solely on the evidence
adduced he&e.

The Committee does not believe it appropriate to
decide an important issue of weight and relevancy for the
Senate in the context of ruling on whether certain prior
testimony may he received as substantive evidence. It may be
that Judge Hastings' argument can properly be put to the fall
Senate for such weight as any Senator chooses to give iE. At

this time the Committee notes that a decision to include the
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entire Hastings trial record in its "report of evidence" to
the Senate may have the effect of commingling the evidence
admissible generally with a very similar body of evidence
admitted only For limited purposes, The Committee invites
Judge Hastings to make an alternative suggestion of a
mechanism for presenting his argument regarding the effect,
if any, of his 1983 acquittal to the full Senate —— for
example, through creation of a summary of witnesses and
exhibits in the 1983 trial for entry into the record here --
without the potential for confusion that may be inherent in

duplicating the entire prior trial record.
B. Documents

In its Fifth Order, dated June 8, 1989, the Committee
directed the parties to exchange lists and copies of their
intended exhibits and, by not later than June 27, 1989, to
serve notice of any objection to the opposing party's
exhibits on the basis of authenticity, genuineness or status
as a business record. The Committee‘’s order provided that,
in the absence of a "reasoned and specific objection™ from
the opposing party, the offering party would not be required

to prove authenticity, genuineness or status as a business

record for any document so identified.
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The House has complied with the Committee's order by
providing a list and copies of exhibits in a timely
Fashion. Judge Hastings has not. Accordingly, the Committee
rules that the House shall retain the right to object on any
basis to documedtary evidence offered by Judge Hastings,
including objections based on a position that Judge Hastings’
failure to supply‘his exhibit list in a éimely fashion has
caused unfair surprise.

Judge EHastings has, however, made spetifié objections
to some of the proffered House exhibifs: Nos. 1, 4, 10, 15,
23, 38b, 43b, 44b, 45b, 46b, 47b, 48b, 49b, 50b, 51b, 52b,
53b, 54b, 55b, 56b, 57b, 58b, 5%b, 60b, 61b, 62b, 64b, 65b,
66, 67, 120, 123, 124, 128, 129, 1319, 141, 145, 147, lber
"1854, 186b, 187b, 190, °192, 193b, 194b, 201, 202, 203, 208,
207, 208 and 209. BAccordingly, all othér proffered House
exhibits will be received aé’genﬁine; authentic, and where
appropriate, as regularly recorded business entries.

With regard to Judge Hastings' specific objections to

proffered House exhibits, the éommittee rules as follows:

Exhibits 1, 15, 66, 67, 120, 123, 124, 128, 129, 139,
141, 145, 147, 192, 201, 202, 203, 206, 207, 208, and 209:

Ruling reserved, subject to aréuhent pefore the Committee.
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Exhibits 4, 175b, 190: Exhibits will be accepted as
genuine, authentic, and, where appropriate, as regularly

recorded business entries,
Exhibits 10, 23: ZExhibits accepted if legible.

Exhibits 38b, 43b, 44b, 45b, 46b, 47b, 48b, 49b, 50b,
51b, 52b, 53b, 54b, 55b, 58b, 57b, 58b, 59b, 60b, 61b, E2b,
4b, 65b, 165b, 186b, 187b, 193b, and 194b: Respondent
objects to the admission of these transcripts of tape
recorded conversations on the grounds that the transcripts
are "inaccurate apd incomplete” as well as on "other
[unspecified] grounds.” The Committee recognizes that the
tapes themselves are the best evidence of the contents of
recorded conversations, but believes that the transcripts
tendered by the House are appropriately received as
additional evidence.3/ Accordingly, these documents will be
received. Leave is hereby given to Judge Hastings to submit
any corrections he may wish made to the transcripts tendered

by the Bouse, and those corrections will be received as

~

3/ Although not binding on the Committee or the Senate, thils
procedure is commonly followed in the courts. See e.g.,
Govt. of Virgin Islands v. Martinez, 847 F,2d 125, 128 (23d
Cir. 1988}; United States v. Rengifo, 789 F.2a8 975, 980-83
{lst cir, 1986}, and cases cited therein.

-~ 10 -
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separate Hastings exhibits.,

C., Hearing Procedures

In order to provide for oréerly proceedings, the
parties are requested to alert the Committee to any legal
issues or evidentiary matters that they anticipate may
require rulihg by the Committee and to submit short memoranda
in support of their position. The parties should attempt to
a0 advise the Committee at least three days in advance of
when the ne¢ed for a ruling is anticipated. )

Judge Hastings is directed promptly to advise the
House and the Committee of the order in which he anticipates
that his witnesses wiil be called. ;

e F—
7

n, Chairman - Arien Speckér, Vice Chairman
Dated: July 10, 1989

- 11 -
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In The Senate of The Enited States

Sitting as a Court of Impeachment

Inre:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

JUDGE G. THOMAS PORTEOUS, JR.’S OPPOSITION
TO THE HOUSE OF REPRESENTATIVES’ MOTION TO ADMIT TRANSCRIPTS
AND RECORDS FROM PRIOR JUDICIAL AND CONGRESSIONAL PROCEEDINGS

NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana,
and opposes the House’s Motion (filed on July 21, 2010, the “Motion™) to admit as evidence in
this proceeding the prior testimony and records from (1) the Fifth Circuit Judicial Council
Special Committee hearing (the “Fifth Circuit Hearing™) and (2) the House Impeachment Task
Force hearings (the “House Task Force Hearings”). In support, Judge Porteous states as follows.

Introduction and Summary

Unlike all other modern judicial impeachments, this case comes to the Senate without a
prior criminal trial record. Indeed, the Justice Department, after years of investigation and an
extensive grand jury inquiry, expressly declined to bring any criminal charges against Judge
Porteous. The prior proceedings in this case therefore consist solely of the Fifth Circuit Hearing
and the House Task Force Hearings. Neither of these proceedings, however, was subject to the
due process protections and requirements of a trial, including — critically ~ the constitutional
right to confront and conduct full and fair cross-examination of adverse witnesses. Judge
Porteous was forced to represent and defend himself without the benefit of counsel at both the

Fifth Circuit Hearing and part of the House Task Force Hearings. The one-sided testimony
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elicited at those proceedings falls well short of any due process standard and should be excluded
from the Senate trial. Judge Porteous has never had an adequate opportunity, guaranteed by the
Constitution, to confront fully the witnesses who testified against him in the Fifth Circuit and
House Hearings, which resembled grand jury proceedings aimed at securing an indictment.
Those proceedings had little in common with the kind of adversarial examination of evidence
necessary for a fair trial. The exclusion of testimony and records from such limited past
proceedings, which is supported by prior precedent, serves the interests of justice and fairness.

The Senate is being asked here to approve an abbreviated trial where the accused has
been given less than half the average period for an impeachment trial, has been denied discovery
given to prior impeached federal judges, and is being prosecuted on the basis of testimony
elicited in insufficiently adversarial prior proceedings.  Unlike in previous modemn
impeachments, the Senate cannot draw reliable testimony from any prior trial record. The
Senate’s evidentiary hearing will be Judge Porteous’s first and only chance at anything
resembling a fair trial. In opposing the House’s Motion, he seeks only to preserve the fairness of
that trial, just as any member of this body would do if faced with similar charges, or
consequences. The Senate has historically protected the rights of the accused by barring
shortcuts and circumventions attempted by the House Managers,' and should continue to do so
here.

Factual Background
The factual background relevant to the House’s Motion and this Opposition is set out in

detail in Judge Porteous’s Motion to Exclude Prior Testimony and Limit the Presentation of

! No disrespect toward the House is intended by this statement. The Constitution charges

the House with the prosecutor’s role in impeachments. U.S. CONST. art. I, § 2, cl. 5 & § 3, ¢l. 6;
see also Jonathan Turley, Congress As Grand Jury: The Role of the House of Representatives in
the Impeachment of an American President, 67 GEO. WASH. L. REv. 735 (1999).



1781

Testimonial Evidence to Live Witnesses (filed on July 21, 2010), which Judge Porteous
incorporates herein by reference. The key facts can be summarized as follows:

o The U.S. Department of Justice declined to pursue any criminal charges against Judge
Porteous following a nearly decade-long criminal investigation, which included extensive
FBI witness interviews, numerous grand jury subpoenas, and voluminous grand jury
testimony.

e Nevertheless, the Justice Department submitted a complaint to Fifth Circuit Chief Judge
Edith Jones, who appointed a Special Investigatory Committee (the “Special
Committee™), composed of herself, Fifth Circuit Judge Fortunato Benavides, and District
Judge Sim Lake, to investigate the Justice Department’s complaint.

¢ Despite her involvement in denying Judge Porteous’s earlier disability motion, and her
appointment of herself as a “complainant” in the Special Committee proceedings, Chief
Judge Jones refused Judge Porteous’s request that she recuse herseif.

e Less than two weeks before the scheduled start of the Fifth Circuit Hearing, Judge
Porteous’s counsel withdrew.

¢ Though Judge Porteous repeatedly asked for time to retain new counsel, the Special
Committee denied his requests and forced him to go forward at the Fifth Circuit Hearing
without counsel, despite a clear requirement that he be permitted to have counsel in such
a proceeding.

e At the Fifth Circuit Hearing, the Special Committee, through its investigator Ronald

Woods, a former U.S. Attorney, called a number of witnesses to testify, including Judge
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Porteous — who, after refusing to testify voluntarily, was issued statutory immunity at the
last minute and compelled to testify.’

The Special Committee thereafter issued a report, which, following review by the Judicial
Council and Judicial Conference, led to an impeachment referral to the House.

The House directed its Judiciary Committee to investigate, which it did through a
specially-appointed House Impeachment Task Force.

In addition to requesting and receiving numerous records from (among others) the Justice
Department and the Fifth Circuit (including grand jury testimony and a transcript of
Judge Porteous’s immunized Fifth Circuit Hearing testimony), the House Impeachment
Task Force staff “interviewed over 70 individuals and took over 25 depositions” — none
of which Judge Porteous was permitted to attend. (See H.R. Rpt. No. 111-427, at 7
(2010).)

In November and December 2009, the House Impeachment Task Force held four
hearings concerning Judge Porteous. As the House Impeachment Task Force made clear,
these hearings “d[id] not constitute a trial in any sense,” were not subject to “the
procedural rules that would govern a federal trial,” and afforded Judge Porteous only a
limited right of participation, including only “ten minutes of examination” for the
witnesses that the House decided to call. (See Letter from A. Schiff and B. Goodlatte to
R. Westling dated November 6, 2009; House Task Force Hearing Transcript, Ser. No.

111-43, at 5 (Nov. 17, 2009).)

2

The impropriety of the House’s attempt to use Judge Porteous’s prior immunized

testimony in this proceeding is the subject of a separate motion (filed on July 21, 2010) and
opposition (being filed concurrently herewith). As detailed in those filings, it is entirely
inappropriate for the House to attempt to rely upon Judge Porteous’s immunized testimony
before the Fifth Circuit as support for its request to introduce other prior testimony in this
proceeding. (See House Motion at 6.)
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e During the first House Task Force Hearing, Representative Schiff admonished “Judge
Porteous and his counse! that no objections or other interruptions in the testimony will be
permitted,” and explained that the House’s impeachment inquiry “is not a trial, but is
more in the nature of a grand jury proceeding.” (House Task Force Hearing Transcript,
Ser. No. 111-43, at 5 (Nov. 17, 2009).)

e The House subsequently approved four articles of impeachment against Judge Porteous
(see H.R. Res. 1301), which it presented to the Senate, and which led to this proceeding.

e The House has preliminarily designated either eighteen or nineteen witnesses to testify
before the Senate® and now seeks to admit (among other things) prior testimony elicited
from these (and other) individuals during the Fifth Circuit Hearing and the House Task
Force Hearings.

Argument

Contrary to the House’s assertion, admitting all of the prior testimony and materials from
ae Fifth Circuit Hearing and the House Task Force Hearings will not provide the Senate with a
complete record of the witnesses’ testimony.” (House Motion at 5-6.) Indeed, that material
vas created outside of the adversarial judicial process that is specifically designed to guarantee
ccurate and reliable evidence. Rather than establish the alleged facts in an adversarial process,
1¢ House seeks to substitute decidedly one-sided prior testimony and other material for the
scord of the Senate, which would otherwise be developed in an equitable process subject to
igorous cross-examination,

It is particularly notable that the House is not seeking to admit all of the grand jury

sstimony (which led to the Justice Department’s decision not to pursue any charges against

See House Preliminary Witness Designation, filed June 8, 2010, and House Supplemental
iling thereto, filed June 30, 2010.
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Judge Porteous) or any of the testimony from depositions and interviews that the House
Impeachment Task Force unilaterally set and exclusively attended. By excluding this testimony
from its request, the House recognized that testimony was inherently untrustworthy, incomplete,
and defective. (See Letter from the House Managers to the Senate Impeachment Trial
Committee Chairman and Vice Chairman dated April 13, 2010, stating that “{a]t this point in
time the House does not anticipate seeking to admit testimony or witness statements that have
not been subject to cross-examination.”) Yet the House now seeks to admit similarly tainted
prior testimony, which was elicited in earlier proceedings where Judge Porteous and his
attorneys had no opportunity to conduct even minimally adequate cross-examination. Such
untested testimony, based on selective questioning by Judge Porteous’s adversaries, has no place
in a fair Senate trial.
I. Testimony from the Fifth Circuit Hearing Should Be Excluded

The Sixth Amendment to the Constitution guarantees a fundamental American right —
namely that, “[i]n all criminal prosecutions, the accused shall enjoy the right ... to be confronted
with the witnesses against him....”> U.S. ConsT. amend. V1, The “main and essential purpose

of confrontation is to secure ... the opportunity of cross-examination.” Davis v. Alaska, 415 U.S.

4 Indeed, the Senate Impeachment Trial Committee specifically highlighted the “limited

opportunities for examination that [Judge Porteous] had” in the Fifth Circuit and House Task
Force Hearings as a basis for allowing him to take four depositions in advance of the evidentiary
hearing. (See Disposition of Judge G. Thomas Porteous, Jr.’s Motions to Compe! and for
Depositions, dated July 19, 2010, at 2.)

: Though the parties may debate the ultimate scope of the phrase “criminal prosecutions,”

this Senate impeachment proceeding is sufficiently similar to a criminal prosecution that the
Sixth Amendment rights to confront and cross-examine adverse witnesses should attach. Indeed,
the House (in keeping with its past precedent) framed the Articles of Impeachment against Judge
Porteous with reference to the criminal code, and the Senate (in keeping with its past precedent)
has endeavored to provide a fair and equitable proceeding, which ensures both procedural and
substantive due process. Moreover, the Senate is pursuing this proceeding in order to decide
whether it will “convict” Judge Porteous and strip him of the constitutional office that he is
otherwise entitled to hold for life.
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308, 315-16 (1974) (citations omitted). Cross-examination is critically important because it is
“the principal means by which the believability of a witness and the truth of his testimony are
tested.” Id at 316. Indeed, according to the Supreme Court, “the right of confrontation and
cross-examination is an essential and fundamental requirement for the kind of fair trial which is
this country’s constitutional goal.” Pointer v. Texas, 380 U.S. 400, 404-05 (1965). Without
rigorous cross-examination, a witness’s perceptions, memory, biases, prejudices, motives, and
character for truthfulness will not be sufficiently tested and exposed. Therefore, the U.S.
Supreme Court has held that prior testimonial statements can be admitted in a later proceeding
only where (1) the witness is unavailable to testify at that later proceeding and (2) the individual
against whom the prior testimony will be used had a full and fair opportunity to cross-examine
the witness under oath when the earlier testimony was elicited. Crawford v. Washington, 541
U.S. 36, 51-52, 59 (2004).  The House cannot demonstrate either of these requirements.

First, the House has neither asserted nor demonstrated that any of the witnesses w}}0
testified during the Fifth Circuit Hearing are unavailable to testify before the Senate. As in past
impeachment cases, the House should be required to call the witnesses upon whose testimony it
intends to rely, examine them under oath before the Senate, and allow them to be subjected to
full and fair cross-examination.” Only then will Judge Porteous finally have the opportunity,
guaranteed by the Constitution, to confront the witnesses against him in his first and only trial.

Second, Judge Porteous did not have a full or fair opportunity to examine the witnesses

who testified at the Fifth Circuit Hearing. As noted above, he was forced to appear and defend

6 Consistent with his July 21, 2010 Motion to Exclude Prior Testimony, Judge Porteous

does not oppose the use of prior testimony to impeach the credibility of live testifying witnesses.
Accordingly, excluding prior testimony will not prejudice the House, as it will remain able to
call the witnesses that it previously examined, question them before the Senate, and impeach
them if their answers deviate from their prior testimony.
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himself at that hearing without the assistance of counsel because the Fifth Circuit’s Special
Committee refused to allow him any time to obtain new counsel after his former counsel
withdrew. This refusal was both grossly unfair and in direct contradiction of the rules governing
the Fifth Circuit Hearing, which provided that Judge Porteous had the right to be “represented by
counsel at all stages” of the proceedings. (Former Fifth Circuit Rule 11 (now Rule 14).)’ The
Fifth Circuit’s denial of Judge Porteous’s right to the assistance of counsel irreparably impaired
his ability to conduct full and fair cross-examination. Judge Porteous’s brief “opportunity” to
cross-examine witnesses before the Fifth Circuit — hastily, alone, and without the assistance of
counse] — was window dressing, an “empty formality” that did not satisfy the requirement of
“full, substantial and meaningful [cross-examination] in view of the realities of the situation.”
United States v. Franklin, 235 F. Supp. 338, 341 (D.D.C. 1964). Moreover, although Judge
Porteous was able to call and/or examine certain witnesses,® he was prevented from calling and
examining the Justice Department lawyers (Messrs. Ainsworth and Petalas) who oversaw the
government’s investigation of him.

The testimony elicited during the Fifth Circuit Hearing was incomplete and

constitutionally defective, and should be excluded from this proceeding.9

’ See Rules Governing Complaints of Judicial Misconduct or Disability, a current copy of

which is available on the Fifth Circuit’s website at:
http://www.caS.uscourts.gov/clerk/1L.ocalJudiciaiMisconductRules.pdf.
8

The House argues that Judge Porteous was not prejudiced by his lack of counsel at the
Fifth Circuit Hearing because he “attended that hearing, heard the witnesses, ... cross-examined
the witnesses, and called his own witnesses.” (House Motion at 2,) This argument must fail.
The Supreme Court has specifically held that the denial of an accused’s right to full and fair
cross-examination is “constitutional error of the first magnitude and no amount of showing of
want of prejudice” can cure it. Davis, 415 U.S. at 318 (quoting Brookhart v. Janis, 384 U.S. 1, 3
(1966)).

o To do otherwise would perpetuate the prejudice visited upon Judge Porteous in the Fifth

Circuit, as well as violate the requirement that impeachment trials “be conducted in keeping with
the basic principles of due process that have been enunciated by the courts and ironically, by the
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11. Testimony from the House Task Force Hearings Should Be Excluded

The testimony from the House Task Force Hearings should be excluded for the following
four reasons. First, as with the prior Fifth Circuit testimony, the House has failed to assert —
much less demonstrate — that any of the witnesses who testified at the House Task Force
Hearings are unavailable to testify before the Senate. The absence of this critical fact erects a
constitutional bar to the admission of prior testimony. Crawford, 541 U.S. at 51-52, 59.

Second, the House Managers made clear that the Task Force Hearings did “not constitute
a trial in any sense” and were not subject to “the procedural rules that would govern a federal
trial.” (See Letter from A. Schiff and B. Goodlatte to R. Westling dated November 6, 2009, at 1-
2.) Representative Schiff further explained that the House Task Force Hearings were “more in
the nature of a grand jury proceeding,” where “no objections or other interruptions in the
testimony will be permitted.” (House Task Force Hearing Transcript, Ser. No. 111-43, at 5
(Nov. 17, 2009); see also Jonathan Turley, Congress As Grand Jury: The Role of the House of
Representatives in the Impeachment of an American President, 67 GEO. WaSH. L. REv. 735
(1999).) Just as grand jury testimony is regularly excluded from trial proceedings,'® so too
should the testimony elicited during the grand-jury-like House Task Force Hearings be excluded

from Judge Porteous’s trial before the Senate.

Congress itself.” Hastings v. United States, 802 F. Supp. 490, 492, 504 (D.D.C. 1992), vacated,
988 F.2d 1280 (1993) (explaining that “[f]airness and due process must be the watchword
whenever a branch of the United States government conducts a trial, whether it be in a criminal
case, a civil case or a case of impeachment.”).

10 See Fed. R. Evid. 801(c), 802, and 804(b)(1); 5 Christopher B. Mueller & Laird C.
Kirkpatrick, Federal Evidence § 8:120 (3d ed. 2010) (noting that the government cannot invoke
the former testimony hearsay exception “to offer prior grand jury testimony against defendants,
because defendants have no right to attend grand jury proceedings or question witnesses™);
United States v. Darwich, 337 F.3d 645, 658 (6th Cir. 2003) (excluding grand jury testimony
because the defendant had no opportunity to examine the witness).
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Third, Judge Porteous was afforded only a token opportunity to examine the witnesses
called by the House to testify at the House Task Force Hearings. As discussed in the House
Managers’ November 2009 letter, Judge Porteous was restricted to only “ten minutes of
examination” for those witnesses that the House decided to call to testify against him. (See
Letter from A. Schiff and B. Goodlatte to R. Westling dated November 6, 2009.) While the
House argues that Judge Porteous’s counsel was afforded more time to conduct cross-
examination when he specifically requested it (House Motion at 5), that minor courtesy does not
change the fact that the House Hearings were designed and conducted (like a grand jury) in order
to provide support for the House’s forthcoming Articles of Impeachment — not to provide Judge
Porteous a full and fair opportunity for cross-examination or to determine the ultimate truth of
the allegations in the Articles of Impeachment. Given the limitations placed on Judge Porteous’s
ability to cross-examine witnesses, the House Task Force Hearing testimony was not tested and
filtered by a true adversarial process. That testimony should therefore be excluded.

Fourth, Judge Porteous was unrepresented during critical portions of the House Task
Force Hearings. Due to a conflict of interest on the part of his prior counsel, Judge Porteous’s
lead counsel was not present for the testimony of Louis and Lori Marcotte — two individuals
central to the allegations contained in Article IL"" As the House acknowledges, “no attorney for

Judge Porteous appeared at that hearing.” (House Motion at 4.) This deprivation of counsel,

H Former legal counsel Richard Westling represented the Marcottes in related proceedings

in Louisiana and continues to represent them today. When the conflict was raised before the
House, Mr. Westling wrote to Louis and Lori Marcotte explaining the possible conflict issues
and seeking a waiver of any possible conflict. They declined to consent to such a waiver. Mr.
Westling sought to have another lawyer, Remy Voisin Starns, appear in the House proceedings
when Louis Marcotte was called as a witncss. When Mr. Starns was unable to be present, Mr.
Westling elected to avoid any immediate conflict by leaving the proceedings. This left Judge
Porteous to continue at the House Task Force Hearing without his then-lead trial attorney.

10
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reminiscent of the Fifth Circuit proceeding, severely impaired Judge Porteous’s ability to
conduct even a token ten minute cross-examination of the Marcottes.

The Senate should deny the House’s Motion and exclude all testimony from the House
Task Force Hearings.

III.  Past Precedent Does Not Support Admission of Prior Testimony from Either the
Fifth Circuit Hearing or the House Task Force Hearings

The House’s reliance on prior Senate Impeachment Trial Committee rulings in the
Claiborne, Hastings, and Nixon impeachment proceedings is misplaced. None of those decisions
countenanced the introduction of prior testimony where the proffered testimony was not subject
to full and fair cross-examination. In fact, each of those cases was preceded by at least one full
federal criminal trial, governed by the Federal Rules of Evidence, the Federal Rules of Criminal
Procedure, and the panoply of rights guaranteed by the Constitution - including the Sixth
Amendment right to confront and fully and fairly cross-examine adverse witnesses.

In Claiborne, the Senate Impeachment Trial Committee granted the House’s request to
introduce “select transcripts from Judge Claiborne’s second trial.” (House Motion at 9.) Drawn
from his second criminal trial, the prior testimony that the Committee allowed the House to
introduce had already been tested and refined by all of the procedural and substantive safeguards
applicable to federal criminal trials — including full and fair cross-examination. Indeed, as the
House itself notes, Committee Chairman Mathias highlighted the significance of the fact that the
testimony at issue had been subject to cross-examination in a federal criminal trial. (Id.) While
the House may wish to argue that any token opportunity for cross-examination will suffice, the
decision of the Claiborne Committee does not support such an overreaching position.

In Hastings, the Senate Impeachment Trial Committee again dealt with a request by the

House to introduce certain prior testimony from Judge Hastings’s earlier criminal trial. (Housc
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Motion at 11-12.) In ruling on the House’s request (granting it in part and denying it in part), the
Committee set out general principles governing the introduction of prior testimony. Specifically,
the Committee held that it is not “appropriate to admit prior testimony into evidence on key
points where credibility, context or interpretation are in dispute — particularly where the opposing
party has not had an opportunity for cross-examination.” (S. Hrg. 101-194, pt. 2A, at 61-62
(1989), Eighth Order (dated July 10, 1989).)

The House incorrectly claims that the testimony it seeks to introduce “fits squarely
within” this precedent. (House Motion at 14.) In fact, each aspect of this governing principle
weighs against admitting prior testimony in this case. The prior testimony that the House is
attempting to introduce bears on key points of witness credibility, factual context, and value
judgments and interpretations that go to the heart of this case. To introduce such evidence would
deny Judge Porteous, again, the opportunity to test such specific representations in a fair and
open process. Thus, the Hastings precedent weighs against granting the House’s request.

Finally, in Nixon, the Senate Impeachment Trial Committee yet again addressed a request
by the House to admit materials from a prior criminal trial. (House Motion at 11.) In deciding
to admit “all testimony and exhibits in Judge Nixon’s criminal proceeding,” the Committee
specifically based its ruling on the fact that the “prior testimony has been the subject of adverse
cross-examination, and its use will not prejudice any party.” (S. Hrg. 101-247, at 199 (1989),
First Order (dated July 25, 1989).) In this case, however, the prior testimony sought to be
admitted by the House has not been the subject of full and fair adverse cross-examination. As a
result, its use will significantly prejudice Judge Porteous. Thus, under the Nixon precedent, the

House’s Motion should be denied and the prior testimony excluded.
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In the end, the House appears to have taken the position that, while cross-examination of
prior testimony is required for admission before the Senate, any token opportunity for cross-
examination - regardless of how limited — will do. This cannot be the standard. Indeed, the
Claiborne, Hastings, and Nixon Committee decisions uniformly held that prior testimony is
admissible in a subsequent impeachment trial where that testimony was elicited in a federal
criminal trial, subject to all of the rights, procedures, and safeguards required therein. That
simply is not the case here. The testimony that the House is seeking to admit in this proceeding
was obtained in proceedings that afforded few or none of the procedural and substantive
safeguards and rights inherent in a trial. Accordingly, that prior testimony should be excluded.

IV.  The Senate Should Limit Non-Testimonial Exhibits and Other Record Materials
from the Fifth Circuit Hearing and House Task Force Hearings

The House’s Motion broadly “requests that the complete evidentiary records of the Fifth
Circuit Proceeding and the Task Force Impeachment Hearings be admissible.” (House Motion at
15.) This expansive request extends well beyond prior testimony, which should be excluded for
the reasons discussed above, and includes exhibits and other materials accepted into the record in
the prior Fifth Circuit and House Hearings. There is no need for such an indiscriminate dump of
the “complete evidentiary record[]” from either the Fifth Circuit or the House Task Force
Hearings. Granting such a request would unnecessarily burden the Senate with irrelevant and/or
duplicative materials. Instead of saddling the Senate with the burden of organizing a sprawling
set of materials, the House should specifically identify those documents and other materials that
it believes are relevant to the Articles of Impeachment and seek the admission of only those
materials. Such a process serves the interests of efficiency, clarity, and fairness.

In addition to objecting generally to the House’s attempted document-dump of Fifth

Circuit and House Task Force Hearings materials into the Senate record, Judge Porteous also
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objects to the following two categories of material. First, Judge Porteous objects to the inclusion
of material in the Senate record that is not specificaily relevant to the House’s Articles of
Impeachment. To the extent that there are issues that either the Fifth Circuit or the House
investigated, but which the House decided not to inelude within its Articles of Impeachment, it
would be prejudicial to include such irrelevant material in the Senate record.

Second, Judge Porteous strongly objects to the inclusion of grand jury testimony
transcripts in the Senate record. As noted in the House’s Motion (at 3-4), Chief Judge Jones
admitted into the Fifth Circuit record certain grand jury testimony. Nevertheless, Chief Judge
Jones indicated that the Special Committee itself would not rely on that testimony, which - like
all grand jury testimony — was elicited without any participation or opportunity for cross-
examination by Judge Porteous. (/d. at 4; see also Fifth Circuit Hearing transcript, at 430.) To
the extent that the House is attempting to bootstrap grand jury testimony into the Senate record
by requesting that the Senate admit the “complete evidentiary records of the Fifth Circuit
Proceedings,” that attempt is improper and should be rejected. The House should make specific
requests for admission of prior record evidence in the context of its case in chief, as it would in a
federal judicial proceeding, rather than seek to import globally any and all such evidence.

Conclusion

WHEREFORE, Judge Porteous respectfully requests that the Senate deny the House’s

Motion and not admit into evidence in this proceeding the prior, constitutionally-defective

testimony and records from either the Fifth Circuit Hearing or the House Task Force Hearings.
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Respectfully submitted,

/s/ Jonathan Turley
Jonathan Turley

2000 H Street, N.W.
Washington, D.C. 20052
(202) 994-7001

/s/ Daniel C. Schwartz

Daniel C. Schwartz

John C. Peirce

P.J. Meitl

Daniel T. O’Connor

BRYAN CAVELLP

1155 F Street, N.W., Suite 700
Washington, D.C. 20004
(202) 508-6000

Counsel for G. Thomas Porteous, Jr.
United States District Court Judge
for the Eastern District of Louisiana

Dated: July 28, 2010
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CERTIFICATE OF SERVICE
I hereby certify that on July 28, 2010, I served copies of the foregoing by electronic
means on the House Managers, through counsel, at the following email addresses:

Alan Baron - abaron(@seyfarth.com

Mark Dubester — mark.dubester@mail.house.gov

Harold Damelin — Harold.damelini@mail.house.gov

Kirsten Konar — kkonar@seyfarth.com

Jessica Klein — jessica kleinggmail.house.gov

/s/ lan L. Barlow
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